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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

CONSUMER PRODUCT SAFETY
COMMISSION

5 CFR Chapter LXXI

16 CFR Part 1030
RIN 3209-AA15
Supplemental Standards of Ethical

Conduct for Employees of the
Consumer Product Safety Commission

AGENCY: Consumer Product Safety
Commission (CPSC).

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission, with the concurrence of
the Office of Government Ethics (OGE),
is issuing regulations for CPSC
employees that supplement the
Standards of Ethical Conduct for
Employees of the Executive Branch
issued by OGE. These supplemental
regulations address outside employment
by CPSC employees. The CPSC is also
revoking its existing agency employee
conduct regulations which addressed
outside employment by CPSC
employees.

EFFECTIVE DATE: December 13, 1996.
FOR FURTHER INFORMATION CONTACT:
Richard W. Allen, Assistant General
Counsel for General Law, Consumer
Product Safety Commission,
Washington, DC 20207; telephone (301)
504-0980, extension 2212.

SUPPLEMENTARY INFORMATION:
|. Background

On August 7, 1992 the Office of
Government Ethics (OGE) published the
Standards of Ethical Conduct for
Employees of the Executive Branch (the
Standards). See 57 FR 35006—35067, as
corrected at 57 FR 48557 and 52583 and
60 FR 51667, and amended at 61 FR
42965-42970 (as corrected at 61 FR
48733) and 61 FR 50689-50691, with
additional grace period extensions at 59

FR 4779-4780, 60 FR 6390-6391 and
66857-66858, and 61 FR 40950—40952.
The Standards, codified at 5 CFR part
2365, became effective February 3, 1993,
and established uniform standards of
ethical conduct applicable to personnel
of all executive branch agencies.
Section 2635.105 of the Standards
authorizes executive agencies, with the
concurrency of OGE, to publish agency-
specific supplemental regulations that
are necessary to implement their ethics
programs. The CPSC, with OGE’s
concurrence, has determined that the
following supplemental regulations are
necessary for successful implementation
of the CPSC ethics program. By this
notice, CPSC is also revoking its old
conduct regulations as codified at 16
CFR part 1030, subpart D and adding a
single section in subpart A, previously
reserved, that provides cross-references
to 5 CFR parts 735, 2634 and 2635, as
well as to the CPSC’s new supplemental
regulation and, for CPSC
Commissioners, to the statutory
provisions of 15 U.S.C. 2053(c).

Il. Analysis of the Regulations
Section 8101.101 General

Section 8101.101(a) explains that the
regulations apply to all CPSC employees
and supplement the standards of ethical
conduct which are applicable to all
executive branch personnel.

Section 8101.102 Prohibitions
Applicable to Commissioners

This section references and
summarizes the statutory prohibitions
on outside employment applicable to
the CPSC Commissioners is Section 4(c)
of the Consumer Product Safety Act, 15
U.S.C. 2053(c).

Section 8101.103 Prior Approval for
Outside Employment

Sections 2635.803 of the Standards
authorizes agencies to issue
supplemental regulations requiring
employees to obtain prior approval
before engaging in outside employment.
The CPSC has long required employees
to obtain prior written approval before
engaging in outside employment or
activities. Provisions of the now
superseded CPSC regulations codifies at
16 CFR part 1030, subpart D, have
required CPSC employees to obtain
advance approval for outside
employment since those regulations
were issued in 1976. The CPSC has

found this requirement useful in
ensuring that the outside employment of
employees conform with all applicable
laws and regulations and had
determined that it is necessary to the
administration of its ethics program that
employees now continue to obtain prior
approval before engaging in outside
employment.

Therefore, section 8101.103(a) of the
supplemental regulations reinstates the
requirement for prior approval of
outside employment of CPSC employees
other than special Government
employees.

Section 8101.103(b) sets forth the
criteria to be used in approving or
denying requests for approval of outside
employment.

Section 8101.103(c) provides that
employees will be notified in writing of
the action taken on their requests and
that all requests will be maintained in
the Designated Agency Ethics Official’s
files.

Section 8101.103(d) states that
approvals will be for a period of up to
two years. An employee must submit a
new request for approval two years after
the date of approval, when the scope of
the approved activity changes, or when
the employee’s position changes,
whichever occurs first.

Section 8101.103(e) defines the term
“employment” and describes the
circumstances in which prior approval
must be obtained.

I11. Repeal of Existing CPSC Outside
Employment Regulations and Addition
of Cross-References

The CPSC is repealing its recently
superseded conduct regulations
governing outside activities, codified at
16 CFR part 1030, subpart D—Outside
Employment and Other Activities. Other
portions of the CPSC regulations
governing CPSC employees’
responsibilities and conduct in 16 CFR
Part 1030 were previously superseded
when the executive branch wide
Standards of Ethical Conduct at 5 CFR
part 2635 became generally effective in
February 1993 and were repealed by the
CPSC. See 58 FR 12335 (March 4, 1993).

At this time, the CPSC is also issuing
a residual provision at 16 CFR part
1030, subpart A, to cross-reference the
executive branch-wide Standards, this
supplemental regulation, the executive
branch-wide financial disclosure
regulations at 5 CFR part 2634 and, for
CPSC Commissioners, the statutory
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provisions of section 4(c) of the
Consumer Product Safety Act, 15 U.S.C.
2053(c). The CPSC will also leave in 16
CFR part 1030, subpart M, the existing
rules of conduct required by the Privacy
Act of 1974, at 5 U.S.C. 552 a(e)(9).
Subparts B-L of part 1030 are reserved.

V. Matters of Regulatory Procedure

Generally, the Administrative
Procedure Act (APA) (5 U.S.C. 553)
requires agencies to publish a notice of
proposed rulemaking and provide
opportunity for public comment before
issuing or revoking regulations.
However, the APA provides at 5 U.S.C.
553(b)(B) that the requirement for a
notice of proposed rulemaking is not
applicable when the agency finds for
good cause that notice of proposed
rulemaking and public participation are
“impracticable, unnecessary, or contrary
to the public interest.”

The CPSC finds for good cause that
notice of proposed rulemaking and
public participation are unnecessary
because the CPSC is essentially
reissuing existing regulations in a
different form; the regulations pertain
wholly to internal agency personnel
matters; and they affect only CPSC
employees. Furthermore, it is in the
public interest that these CPSC
supplemental ethics rules become
effective as soon as possible.

The APA also requires at 5 U.S.C.
553(d) that a substantive rule must be
published at least 30 days before its
effective date unless the agency finds for
good cause that such delay is not
needed. Again, because the CPSC is
essentially reissuing prior longstanding
requirements, the CPSC finds for good
cause that a delayed effective date is
unnecessary. Consequently, this
amendment and revocation shall
become effective immediately.

List of Subjects
5 CFR Part 8101

Conflict of interests, Government
employees.

16 CFR Part 1030
Conflict of interests, Government
employees, Privacy.
Dated: November 22, 1996.
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
Approved: December 5, 1996.
Stephen D. Potts,
Director, Office of Government Ethics.
For the reasons set forth above, the
Consumer Product Safety Commission,

with the concurrence of the Office of
Government Ethics, is amending title 5

and title 16 of the Code of Federal
Regulations as follows:

TITLE 5—[AMENDED]

1. A new chapter LXXI, consisting of
part 8101, is added to title 5 of the Code
of Federal Regulations to read as
follows:

CHAPTER LXXI—CONSUMER PRODUCT
SAFETY COMMISSION

PART 8101—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE CONSUMER
PRODUCT SAFETY COMMISSION

Sec.

8101.101 General.

8101.102 Prohibitions applicable to
Commissioners.

8101.103 Prior approval for outside
employment.

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 15
U.S.C. 2053(c); E.O. 12674, 54 FR 15139, 3
CFR, 1989 Comp., p. 215, as modified by E.O.
12731, 55 FR 42547, 3 CFR, 1990 Comp.,
p- 306; 5 CFR 2635.105, 2635.803.

§8101.101 General.

In accordance with 5 CFR 2635.105,
the regulations in this part apply to
employees of the Consumer Product
Safety Commission (CPSC). These
regulations supplement the Standards of
Ethical Conduct for Employees of the
Executive Branch contained in 5 CFR
part 2635.

§8101.102 Prohibitions applicable to
Commissioners.

The Commissioners of the Consumer
Product Safety Commission are subject
to section 4(c) of the Consumer Product
Safety Act, 15 U.S.C. 2053(c). That
statutory provision provides that a
Commissioner may not engage in any
other business, vocation, or
employment.

§8101.103 Prior approval for outside
employment.

(a) Prior approval requirement. Before
engaging in any outside employment,
with or without compensation, an
employee, other than a special
Government employee. shall obtain
prior written approval from his or her
supervisor and the Designated Agency
Ethics Official (DAEOQ) or Alternate
DAEO. The Request for Approval of
Outside Activity (CPSC Form 241),
available from the DAEO or unit
administrative officer, may be used to
request approval. Requests for approval
shall be forwarded through normal
supervisory channels.

(b) Standard of approval. Approval
shall be granted only upon a
determination that the outside
employment is not expected to involve

conduct prohibited by Federal statute or
regulation, including 5 CFR part 2635.

(c) Natification of action. Employees
will be notified in writing of the action
taken on their requests. All requests will
be maintained in the files of the
Designated Agency Ethics Official for
the duration of the requester’s CPSC
employment.

(d) Duration and scope of approval.
Approval will be for a period not to
exceed two years, after which renewal
approval must be sought. An
employment must submit a new request
for approval after two years or earlier
upon either a significant change in the
nature or scope of the outside
employment or a change in the
employee’s CPSC position.

(e) Definition of employment. For
purposes of this section, “employment”
means any form of non-Federal
employment, business relationship or
activity involving the provision of
personal services by the employee,
whether or not for compensation.
Employment includes, but is not limited
to, personal services as an officer,
director, employee, agent, attorney,
consultant, contractor, general partner,
trustee, teacher or speaker. Employment
also includes writing when done under
an arrangement with another person for
production or publication of the written
product. Employment does not,
however, include participation in the
activities of a nonprofit charitable,
religious, professional, social, fraternal,
educational, recreational, public service,
consumer or civic organization, unless
such activities are for compensation
other than reimbursement for expenses
or involve the provision of professional
services or advice to, or serving as an
officer, trustee, or member of a board or
other such body of, an organization that
is a prohibited source as defined in 5
CFR 2635.203(d).

TITLE 16—[AMENDED]

CHAPTER IICONSUMER PRODUCT
SAFETY COMMISSION

PART 1030—EMPLOYEE STANDARDS
OF CONDUCT—[AMENDED]

2. The authority citation for part 1030
is revised to read as follows:

Authority: 5 U.S.C. 552a, 7301; 15 U.S.C.
2053(c).

3. Subpart A, previously reserved, is
added to read as follows:

Subpart A—General

§1030.101 Cross-references to employee
ethical conduct standards and financial
disclosure regulations.

Employees of the Consumer Product
Safety Commission are subject to the
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Standards of Ethical Conduct, 5 CFR
part 2635, which are applicable to all
executive branch personnel; the CPSC
regulations at 5 CFR part 8101, which
supplement the executive branch
standards; the Office of Personnel
Management regulations on employee
conduct at 5 CFR part 735; and the
financial disclosure regulations at 5 CFR
part 2634, which are applicable to all
executive branch personnel. In addition,
the Commissioners of the CPSC are
subject to the statutory provisions of 15
U.S.C. 2053(c).

Subpart D—[Removed]

4. Subpart D is removed and reserved.

[FR Doc. 96-31591 Filed 12-12-96; 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 96-063-2]

Imported Fire Ant; Approved
Treatments

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Withdrawal of a direct final
rule.

SUMMARY: This document withdraws the
direct final rule that notified the public
of our intention to amend the imported
fire ant regulations. The direct final rule
was to lengthen the certification period
for containerized nursery stock treated
with a 10 parts per million dosage of the
insecticide tefluthrin in its granular
formulation and to remove the 15 parts
per million dosage rate for granular
tefluthrin. This withdrawal is necessary
because we received a written adverse
comment in response to the direct final
rule.

EFFECTIVE DATE: December 13, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald P. Milberg, Operations Officer,
Program Support, PPQ, APHIS, 4700
River Road Unit 134, Riverdale, MD
20737-1236, (301) 734-5255; or E-mail:
rmilberg@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

In a direct final rule published in the
Federal Register on October 15, 1996
(61 FR 53601-53603, Docket No. 96—
063-1), we notified the public of our
intention to amend the imported fire ant
regulations to lengthen the certification

period for containerized nursery stock
treated with a 10 parts per million
(ppm) dosage of the insecticide
tefluthrin in its granular formulation
and to remove the 15 ppm dosage rate
for granular tefluthrin.

We solicited comments concerning
the direct final rule for 30 days ending
November 14, 1996. We stated that the
effective date of the direct final rule
would be 60 days after publication of
the direct final rule in the Federal
Register, unless we received a written
adverse comment or a written notice of
intent to submit an adverse comment.
We also stated that if we received any
written adverse comment or any written
notice of intent to submit an adverse
comment, we would publish a notice in
the Federal Register withdrawing the
direct final rule before the scheduled
effective date and would publish a
proposed rule for public comment.

We received one written adverse
comment and a written notice of intent
to submit an adverse comment.
Therefore, we are withdrawing the
direct final rule and, at a later date, we
will publish a proposed rule in the
Federal Register.

Authority: 7 U.S.C. 150bb, 150dd, 150ee,

150ff, 161, 162, and 164-167; 7 CFR 2.22,
2.80, and 371.2(c).

Done in Washington, DC, this 9th day of
December 1996.

A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-31602 Filed 12-12-96; 8:45 am]
BILLING CODE 3410-34-P

Food Safety and Inspection Service

9 CFR Part 391
[Docket No. 96—-013F]
RIN 0583-AC13

Fee Increase for Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is increasing
the fees charged to meat and poultry
establishments, importers, and exporters
for providing voluntary inspection,
identification, and certification services;
overtime and holiday services. The fee
increases are based on the Agency’s
analysis of projected costs for fiscal year
1996, which identifies increased costs
resulting from the January 1996 FSIS
national and locality pay raise average
of 2.4 percent for Federal employees
and increased health insurance costs.

At the same time, FSIS is reducing the
fees charged for providing laboratory
services to meat and poultry
establishments. The Agency’s analysis
of projected costs for fiscal year 1996
identified decreased costs resulting from
the use of automated equipment for
testing laboratory samples.

EFFECTIVE DATE: December 13, 1996.
ADDRESSES: FSIS’s cost analysis is on
file with the FSIS Docket Clerk, Room
3806, South Agriculture Building, Food
Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250-3700. It is available for public
inspection in the FSIS Docket Room
from 8:30 a.m. to 1 p.m. and from 2 p.m.
to 4:30 p.m., Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
William L. West, Director, Budget and
Finance Division, Administrative
Management, (202) 720-3367.

SUPPLEMENTARY INFORMATION:
Background

The Federal Meat Inspection Act
(FMIA) and the Poultry Products
Inspection Act (PPIA) provide for
mandatory inspection of meat and
poultry slaughtered or processed at
official establishments. Such inspection
is required to ensure the safety,
wholesomeness, and proper labeling of
meat and poultry products. The costs of
mandatory inspection (excluding
services performed on holidays or on an
overtime basis) are borne by FSIS.

In addition to mandatory inspection,
FSIS provides a range of voluntary
inspection services. Under the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1621 et seq.), FSIS
provides these services to assist in the
orderly marketing of various animal
products and byproducts not subject to
the FMIA or the PPIA. The costs of
voluntary inspection are totally
recoverable by the Federal Government.

Each year, FSIS reviews the fees it
charges meat and poultry
establishments, importers, and exporters
for providing voluntary inspection,
identification, and certification services,
as well as overtime and holiday
services, and performs a cost analysis to
determine whether such fees are
adequate to recover the costs FSIS
incurs in providing the services. In its
analysis of projected costs for fiscal year
1996, FSIS identified increases in the
costs of providing voluntary inspection,
identification, and certification services,
as well as overtime and holiday
services. The increases are attributable
to the average FSIS national and locality
pay raise of 2.4 percent for Federal
employees effective January 1996 and
increased health insurance costs.
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OnJuly 3, 1996, FSIS published a
proposed rule in the Federal Register
(61 FR 34748) to increase the fees
charged by FSIS to provide voluntary
inspection, identification, and
certification services, and overtime and
holiday services. FSIS also proposed to
reduce the fees charged for providing
laboratory services to meat and poultry
establishments.

FSIS did not receive any comments in
response to the proposed rule and is
finalizing the rule as proposed. FSIS
maintains that the increased rates are
necessary and reflect the cost of
providing inspection services. The new
rates reflect only a minimal increase in
the costs currently borne by those
entities which elect to utilize certain
inspection services and a decrease in
program support costs.

Accordingly, FSIS is amending
§391.2 to increase the base time rate for
providing voluntary inspection,
identification, and certification services
from $31.92 per hour, per program
employee to $32.88 per hour, per
program employee. FSIS is amending
§391.3 to increase the rate for providing
overtime and holiday services from
$32.96 per hour per program employee
to $33.76 per hour, per program
employee.

In its analysis of projected costs for
fiscal year 1996, FSIS also identified a
decrease in the cost of providing
laboratory services to meat and poultry
establishments resulting from the use of
automated equipment for testing
laboratory samples and for other
inspection services not covered under
the base time, overtime, and holiday
costs, such as travel expenses.
Therefore, FSIS is amending § 391.4 of
the regulations to reduce the fee charged
for providing laboratory services from
$52.92 per hour, per program employee,
to $48.56 per hour per program
employee.

To recover the increased costs in an
expeditious manner, the Administrator
has determined that these amendments
should be effective less than 30 days
after publication in the Federal
Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be significant and was reviewed by the
Office of Management and Budget under
Executive Order 12866. The fee
increases for voluntary inspection,
identification, and certification services,
overtime, and holiday inspection
services primarily reflect the 1996
increase in salaries of Federal
employees allocated by Congress under
the Federal Employees Pay

Comparability Act of 1990. The fee
decrease for laboratory services reflects
the use of automated equipment for
testing laboratory samples and other
inspection related services not covered
under the base time, overtime, and
holiday costs such as travel expenses.

The Administrator, FSIS, has
determined that this action will not
have a significant economic impact on
a substantial number of small entities as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601). The fee increases
provided for in this document will
reflect a minimal increase in the costs
currently borne by those entities which
elect to utilize certain inspection
services and a decrease in program
support costs.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule (1) preempts
all State and local laws, regulations that
are inconsistent with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

List of Subjects in 9 CFR Part 391

Fees and charges, Meat inspection,
Poultry products inspection.

For the reasons set out in the
preamble, 9 CFR part 391 is amended as
follows:

PART 391—FEES AND CHARGES FOR
INSPECTION SERVICES

1. The authority citation for part 391
continues to read as follows:
Authority: 7 U.S.C. 138f; 7 U.S.C. 394,

1622, and 1624; 21 U.S.C. 451 et seq.; 21
U.S.C. 601-695; 7 CFR 2.18 and 2.53.

2. Sections 391.2, 391.3, and 391.4 are
revised to read as follows:

§391.2 Basetime rate.

The base time rate for inspection
services provided pursuant to 88 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, and
362.5 shall be $31.92 per hour, per
program employee.

§391.3 Overtime and holiday rate.

The overtime and holiday rate for
inspection services provided pursuant
to §8307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5, and 381.38 shall
be $32.96 per hour, per program
employee.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to 88 350.7, 351.9,
352.5, 354.101, 355.12, and 362.5 shall
be $52.92 per hour, per program
employee.

Done at Washington, DC, on December 6,
1996.

Thomas J. Billy,

Administrator.

[FR Doc. 96—-31609 Filed 12—-12-96; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM-136; Special Conditions
No. 25-ANM-122]

Special Conditions: Gulfstream Model
G1159A Airplane; High-Intensity
Radiated Fields

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream Model
G1159A airplane, modified by Chrysler
Pentastar to include a Flight Vision
Heads-Up Display (FV—2000) system,
that provides critical data to the
flightcrew. The applicable regulations
do not contain adequate or appropriate
safety standards for the protection of
this system from the effects of high-
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is December 4, 1996.
Comments must be received on or
before January 13, 1997.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Assistant Chief Counsel,
Attn: Rules Docket (ANM-7), Docket
No. NM-136, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked:
Docket No. NM-136. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Connie Bean, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056;
telephone (206) 227-2796; facsimile
(206) 227-1149.
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SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket and special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. NM-136."
The postcard will be date stamped and
returned to the commenter.

Background

Chrysler Pentastar Aviation, Inc.,
Waterford, Michigan, has applied for a
supplemental type certificate in the
transport airplane category for the
Gulfstream Model G1159A, modified to
include a new Flight Vision Heads-UP
Display (FV-2000) system. The Model
G1159A is a T-tail, low swept-wing,
small transport airplane powered by two
Rolls Royce SPEY RB (163-25) engines
mounted on pylons extending from the
aft fuselage. The airplane has a
maximum takeoff weight of 69,700
pounds.

Type Certification Basis

Under the provisions of §21.101 of 14
CFR part 21, Chrysler Pentastar must
show that the Model G1159A, as
changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate A12EA, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A12EA are as follows:

Part 25 of the FAR, effective February 1,
1965, as amended by Amendments 25-1

through 25-8, 25-10, 25-12, 25-16 through
25-22, 25-24, 25-26, 25-27, 25-29 through
25-31, 25-34, 25-37, 25-40 (as applicable to
a new APU installation); § 25.1309, as
amended by Amendment 25-41, and § 25.329
(as applied to a new autopilot installation),

§ 25.994 (crashworthiness fuel system
components), and § 25.581 (lightning
protection), as amended by Amendment 25—
23; Special FAR part 27, as amended by
Amendment 27-2 (fuel venting emission);
and part 36, as amended by Amendment 36—
8 (noise requirements). The special
conditions contained in the FAA's letter to
Grumman dated September 27, 1965,
applicable to the Gulfstream Model G-1159
airplane, are also applicable to the
Gulfstream Model G-11159A airplane, except
that reference to 8 4b.450 in the ““Cooling
Systems’” special conditions is replaced by
§25.1043, effective February 1, 1965. In
addition, the certification basis includes
special conditions pertaining to dynamic gust
loads contained in the enclosed to FAA
AEA-212 letter dated July 22, 1980.

These special conditions form an
additional part of the type certification
basis.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Gulfstream Model
G1159A because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions, as appropriate, are
issued in accordance with 14 CFR
§11.49 after public notice, as required
by §811.28 and 11.29(b), and become
part of the type certification basis in
accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under the
provisions of §21.101(a)(1).

Novel or Unusual Design Features

The Model G1159A is modified to
incorporate a new avionic/electronic
installation, including the Flight Vision
Heads-Up Display (FV-2000) system.
This system may be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and

control airplanes have made it necessary
to provide adequate protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, a special condition is needed
for the Model G-1159A, as modified by
Chrysler Pentastar, which requires that
new electrical and electronic systems,
such as the Heads-Up Display, that
perform critical functions be designed
and installed to preclude component
damage and interruption of function
due to both the direct and indirect
effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics systems, such as Heads-
Up Display, to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraphs 1 OR 2 below:

1. A minimum threat of 100 volts per
meter peak electric field strength from
10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated.

Peak Average
Frequency (VIM) (V/M%’

10 KHz-100 KHz .......... 50 50
100 KHz-500 KHz ........ 60 60
500 KHz-2 MHz ............ 70 70
2 MHz-30 MHz ............. 200 200
30 MHz-100 MHz ......... 30 30
100 MHz-200 MHz ....... 150 33
200 MHz-400 MHz ....... 70 70
400 MHz-700 MHz ....... 4,020 935
700 MHz-1 GHz 1,700 170
1 GHz-2 GHz ...... 5,000 990
2 GHz-4 GHz ...... 6,680 840
4 GHz—6 GHz ...... 6,850 310
6 GHz—8 GHz ...... 3,600 670
8 GHz-12 GHz 3,500 1,270
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Peak Average

Frequency (VIM) (VIM)
12 GHz-18 GHz ........... 3,500 360
18 GHz-40 GHz ........... 2,100 750

As discussed above, these special
conditions are applicable to the
Gulfsteam Model G-1159A, modified by
Chrysler Pentastar to incorporate a
Flight Vision Heads-Up Display. Should
Chrysler Pentastar apply at a later date
for a Supplemental Type Certificate to
modify any other model included on
Type Certificate No. A12EA to
incorporate the same novel or unusual
design feature, these special conditions
would apply to that model as well,
under the provisions of §21.101(a)(1).

Conclusion

This action affects only certain design
features on Gulfstream Model G-1159A
airplanes, modified by Chrysler
Pentastar to include a Flight Vision
Heads-Up Display. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

The substance of the special
conditions for this airplane has been
subject to the notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions immediately.
Therefore, these special conditions are
being made effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and record keeping requirements.

The authority citation for this special
condition is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for

the Gulfstream Model G-1159A
airplane, as modified by Chrysler
Pentastar.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of this special
condition, the following definition
applied: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on
December 4, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate Aircraft Certification Service,
ANM-100.

[FR Doc. 96-31728 Filed 12—12-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 734, 740, 742, 762 and
774

[Docket No. 960918265-6296—-02]

RIN 0694—-AB09

Licensing of Key Escrow Encryption
Equipment and Software

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Interim final rule.

This interim final rule amends the
Export Administration Regulations
(EAR) by imposing national security
controls on Key escrow information
security (encryption) equipment and
software transferred from the U.S.
Munitions List to the Commerce Control
List following a commodity jurisdiction
determination by the Department of
State.

This interim final rule also amends
the EAR to exclude key escrow items
from the de minimis provisions for
items exported from abroad and to
exclude key escrow encryption software
from mass market eligibility. Further,
key escrow encryption software is
subject to the EAR even when made
publicly available.

DATES: Effective date. This rule is
effective December 13, 1996. Comment

date: Comments, should be submitted
on or before January 13, 1997.
ADDRESSES: Written comments should
be sent to Nancy Crowe, Regulatory
Policy Division, Office of Exporter
Services, Bureau of Export
Administration, Room 2705, 14th Street
and Pennsylvania Avenue, N.W.,
Washington, D.C. 20230.

FOR FURTHER INFORMATION CONTACT:
James A. Lewis, Office of Strategic
Trade and Foreign Policy Controls,
Telephone (202) 482—-0092.

SUPPLEMENTARY INFORMATION:

Background

In August 1995 the United States
decided to ease export licensing
requirements for key escrow encryption
software products. As part of this
decision to allow the export of these
products, draft criteria were developed
for key escrow products and for key
holders. Products that conform to these
criteria will be considered for transfer
from the U.S. Munitions List to the
Commerce Control List following a case-
by-case determination by the
Department of State through the
commodity jurisdiction procedures.

Once transferred, key escrow
encryption items will be controlled for
national security reasons. A license will
be required from the Department of
Commerce to all destinations, except
Canada. This is an initial step in
liberalizing the treatment of encryption
exports.

The Bureau of Export Administration
is preparing regulations to further
implement the Administration’s
encryption policies, which will be
published in the Federal Register in the
near future. These further measures are
based upon the Administration’s
October 1, 1996 announcement of plans
to make it easier for Americans to use
stronger encryption products to protect
their privacy, intellectual property and
other valuable information, and the
November 15, 1996, Presidential
Memorandum and Executive Order
13026 (15 November 1996, 61 FR 58767)
(Memorandum) directing that all
encryption items controlled on the U.S.
Munitions List, except those specifically
designed, developed, configured,
adapted, or modified for military
applications, be transferred to the
Commerce Control List. The plan to
make it easier for Americans to use
stronger encryption products to protect
their privacy, intellectual property and
other valuable information envisions a
worldwide key management
infrastructure with the use of key
recovery and key escrow encryption
items to promote electronic commerce
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and secure communications while
protecting national security and public
safety. The Memorandum sets forth
certain additional provisions with
respect to controls on such encryption
items to be imposed by the Department
of Commerce. The Executive Order also
provides for appropriate controls on the
export and foreign dissemination of
encryption items controlled on the U.S.
Munitions List that are placed on the
Commerce Control List.

This interim final rule amends that
EAR to reflect the new licensing policy
for key escrow encryption items. The
Bureau of Export Administration will
accept license applications for the
export and reexport of key escrow
encryption items in unlimited quantities
for all destinations except to embargoed
destinations and destinations the
Secretary of State has determined to
support international terrorism. Such
applications will receive favorable
consideration provided that, prior to the
export or reexport, a key holder
satisfactory to the Department of
Commerce has been identified (see new
Supplement No. 5 part 742) and
procedures for safeguarding the key as
described in a Supplement No. 5 to part
742 are established to the satisfaction of
the Department of Commerce and are
maintained after export or reexport as
required by the EAR and any license
conditions. In addition, the key escrow
system must meet the criteria identified
in a new Supplement No. 4 to part 742.

This interim final rule also amends
part 734 of the EAR to reflect that key
escrow encryption software will be
subject to the EAR even when made
publicly available, and to exclude key
escrow encryption software and items
from the de minimis provision for items.
Further, this interim final rule amends
part 740 of the EAR to exclude key
escrow encryption software from the
mass market provisions of License
Exception TSU, and amends part 762 of
the EAR to clarify the additional records
that must be kept for compliance with
the recordkeeping provisions of the
EAR.

Finally, this interim final rule also
amends Supplement No. 1 to part 774
(the Commerce Control List) by
clarifying that once transferred from the
U.S. Munitions List (USML) to the
Commerce Control List (CCL) following
a case-by-case determination by the
Department of State through the
commodity jurisdiction procedures, key
escrow encryption items and software
are controlled on the CCL under Export
Control Classification Numbers 5A002.a
and 5D002.c.1 respectively.

This rule involves no new curtailment
of exports, because the transfer or

removal of items from the United States
Munitions List to the CCL maintains a
continuity of controls. Therefore, the
provisions regarding the impact of new
controls do not apply, and contract
sanctity also does not apply to this
imposition of controls.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994, notice of
August 15, 1995 (60 FR 42767), and
notice of August 14, 1996 (60 FR 42527).

1. This interim final rule has been
determined to be significant for
purposes of E.O. 12866.

2. Notwithstanding any other
provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with a collection of
information, subject to the requirements
of the Paperwork Reduction Act, unless
that collection of information displays a
currently valid OMB Control Number.
This rule involves collections of
information subject to the Paper work
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). These collections have been
approved by the Office of Management
and Budget under control humber 0694—
0088.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs functions of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this interim final rule. Because
a notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. or by any other law, the
requirements of the Regulatory
Flexibility Act (5 U.S.C 601 et seq.) are
not applicable.

However, because of the importance
of the issues raised by these regulations,
this rule is issued in interim final form
and comments will be considered in the
development of final regulations.
Accordingly, the Department
encourages interested persons who wish
to comment to do so at the earliest

possible time to permit the fullest
consideration of their views.

The period for submission of
comments will close January 13, 1997.
The Department will consider all
comments received before the close of
the comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured. The
Department will not accept public
comments accompanied by a request
that a part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the person submitting the comments
and will not consider them in the
development of final regulations. All
public comments on these regulations
will be a matter of public record and
will be available for public inspection
and copying. In the interest of accuracy
and completeness, the Department
requires comments in written form.

Oral comments must be followed by
written memoranda, which will also be
a matter of public record and will be
available for public review and copying.
Communications from agencies of the
United States Government or foreign
governments will not be made available
for public inspection.

The public record concerning these
regulations will be maintained in the
Bureau of Export Administration,
Freedom of Information Records
Inspection Facility, Room 4525,
Department of Commerce, 14th Street
and Pennsylvania Avenue, N.W.,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda
summarizing the substance of oral
communications, may be inspected and
copied in accordance with regulations
published in Part 4 of Title 15 of the
Code of Federal Regulations.
Information about the inspection and
copying of records at the facility may be
obtained from Margaret Cornejo, Bureau
of Export Administration, Freedom of
Information Officer, at the above
address or by calling (202) 482-5653.

List of Subjects
15 CFR Part 734

Administrative practice and
procedure, Exports, Foreign trade.

15 CFR Part 740

Administration practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.
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15 CFR Parts 742 and 774
Exports, Foreign trade.
15 CFR Part 762

Administrative practice and
procedure, Business and industry,
Confidential business information,
Export, Foreign trade, Reporting and
recordkeeping requirements.

Accordingly, parts 734, 740, 742, 762
and 774 of the Export Administration
Regulations (15 CFR Parts 730-799) are
amended as follows:

1. The authority citation for 15 CFR
part 734 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950;
Executive Order 13026 (November 15, 1996,
61 FR 58767); Notice of August 15, 1995 (60
FR 42767, August 17, 1995); and Notice of
August 14, 1996 (61 FR 42527).

2. The authority citation for 15 CFR
part 740 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767);
Notice of August 15, 1995 (60 FR 42767,
August 17, 1995); and Notice of August 14,
1996 (61 FR 42527).

3. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; E.O.
12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; Executive
Order 13026 (November 15, 1996, 61 FR
48767); Notice of August 15, 1995 (60 FR
42767, August 17, 1995); and Notice of
August 14, 1996 (61 FR 42527).

4. The authority citation for 15 CFR
part 762 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43427,
3 CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767);
Notice of August 15, 1995 (60 FR 42767,
August 17, 1995); and Notice of August 14,
1996 (61 FR 42527).

5. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.

7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
Sec. 201, Pub. L. 104-58, 109 Stat. 557 (30
U.S.C. 185(s)); 30 U.S.C. 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354, 46
U.S.C. app. 466¢; 50 U.S.C. app. 5; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; Executive Order 13026 (November 15,
1996, 61 FR 58767); Notice of August 15,
1995 (60 FR 42767, August 17, 1995); and
Notice of August 14, 1996 (61 FR 42527).

PART 834—[AMENDED]

6. Section 734.3 is amended by
redesignating paragraphs (b)(3)(i)
through (b)(3)(iv) as paragraphs
(b)(3)(i)(A) through (b)(3)(i)(D), and
adding a new paragraph (b)(3)(ii) to read
as follows:

§734.3 Items subject to the EAR.
* * * * *

b * X *

gsg * X *

(ii) Key escrow encryption software
controlled under ECCN 5D002.c.1
remains subject to the EAR even when
made publicly available (see
Supplement No. 1 to part 774 of the
EAR).

* * * * *

7. Section 734.4 is amended by
revising paragraph (b) and revising
paragraph (h) to read as follows:

8§734.4 De minimis U.S. content.

* * * * *

(b) There is no de minimis level for
the reexport of foreign- origin items that
incorporate the following:

(1) Items controlled by ECCN
9A004.a; or

(2) Key escrow encryption software
controlled under ECCN 5D002.c.1 or
equipment designed or modified to use
key escrow encryption items controlled
under ECCN 5A002.a. transferred from
the U.S. Munitions List following a
case-by-case determination by the
Department of State through the
commodity jurisdiction procedure.

* * * * *

(h) Notwithstanding the provisions of
paragraphs (c) and (d) of this section,
U.S.-origin technology controlled by
ECCN 9E003a.1 through a.12, and .f, and
related controls, and key escrow
encryption software controlled under
ECCN 5D002.c.1 do not lose their U.S.-
origin when redrawn, used, consulted,
or otherwise commingled abroad in any
respect with other software or
technology of any other origin.
Therefore, any subsequent or similar
software or technology prepared or
engineered abroad for the design,
construction, operation, or maintenance
of any plant or equipment, or part
thereof, which is based on or uses any
such U.S.-origin software or technology
is subject to the EAR.

8. Section 734.7 is amended by
revising paragraph (b) to read as follows:

8§734.7 Published information and
software.
* * * * *

(b) Software and information is

published when it is available for
general distribution either for free or at

a price that does not exceed the cost of
reproduction and distribution. See
Supplement No. 1 to this part,
Questions G(1) through G(3). Note that
key escrow encryption software
controlled under ECCN 5D002.c.1
remains subject to the EAR even when
made publicly available (see
Supplement No. 1 to part 774 of the
EAR).

PART 740—[AMENDED]

9. Section 740.12 is amended by
redesignating paragraph (d)(2) as
paragraph (d)(3) and adding a new
paragraph (d)(2) to read as follows:

§740.12 Technology and software—
unrestricted (TSU).
* * * * *

(d) * * *

(2) Software not eligible for this
License Exception. This License
Exception is not available for key
escrow encryption software controlled
by ECCN 5D002.c.1.

* * * * *

PART 742—[AMENDED]

10. Part 742 is amended by adding a
new 8742.15, and new Supplements 4
and 5 to read as follows:

§742.15 Key escrow encryption items.

(a) License requirements. Licenses are
required for all destinations, except
Canada, for key escrow encryption
software controlled under ECCN
5D002.c.1; and equipment designed or
modified to use key escrow encryption
items controlled under ECCN 5A002.a

(b) Licensing policy. BXA will accept
license applications for the export and
reexport of key escrow encryption
software controlled by ECCN 5D002.c.1
and equipment designed or modified to
use key escrow encryption software
controlled by ECCN 5A002.a in
unlimited quantities for all destinations
except Country Groups E:1 and E:2 (see
Supplement No. 1 to part 742), Iran,
Syria, and Sudan. Such applications
will receive favorable consideration
provided that, prior to the export or
reexport, keys are escrowed with a key
holder satisfactory to the Department of
Commerce (see Supplement No. 5 to
this part) and procedures for
safeguarding the key as described in
Supplement No. 5 to this part are
established to the satisfaction of the
Department of Commerce and are
maintained after export or reexport as
required by the EAR and any license
conditions. In addition, the key escrow
system must meet the criteria identified
in Supplement No. 4 to this part. This
includes a legally binding arrangement
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between the exporter or reexporter and
the key holder, satisfactory to BXA,
which ensures that appropriate key
escrow safeguard procedures will be
carried out by the key holder. If the
exporter or reexporter intends to be the
key holder, then the exporter or
reexporter must meet all of the
requirements of a key holder.
Continuing compliance by the key
holder with the key safeguard
procedures shall be made a condition of
any license issued. Because BXA will be
relying on representations and
undertakings of the key holder to make
decisions on license applications, the
key holder is required to comply with
all applicable record requirements in
the EAR, including the record retention
requirements. In addition, the key
holder shall be required to carry out the
key holding obligations as approved by
BXA, and any violation of any of the key
holding obligations shall also constitute
a violation of the EAR. Applicants
should list in their license applications
those countries for which they seek
approval to export or reexport, or
identify that you seek export or reexport
to all destinations except Country
Groups E:1 and E:2, Iran, Syria, and
Sudan.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications reviewed under this
section.

(d) [Reserved]

* * * * *

Supplement No. 4 to Part 742—Key
Criteria

Key Recovery Feature

(1) The key(s) required to decrypt the
product’s key escrow cryptographic functions
ciphertext shall be accessible through a key
escrow feature.

(2) The product’s key escrow cryptographic
functions shall be inoperable until the key is
or the keys are escrowed in accordance with
the criteria identified in Supplement 5 to this
part.

(3) The product’s key escrow cryptographic
functions ciphertext shall contain, in an
accessible format and with a reasonable
frequency, the identity of the key escrow
holder(s) and information sufficient for the
recovery holder(s) to identify the keys
required to decrypt the ciphertext.

(4) The product’s key escrow feature shall
allow access to the key(s) needed to decrypt
the product’s ciphertext regardless of
whether the product generated or received
the ciphertext.

(5) The product’s key escrow feature shall
allow for the recovery of multiple decryption
keys during the period of authorized access
without requiring repeated presentations of
access authorization to the key escrow
holder(s).

Key Length Feature

(6) The product’s key escrow functions
shall use an unclassified encryption
algorithm.

Interoperability Feature

(7) The product’s cryptographic functions
shall interoperate only with other key escrow
products that meet these criteria, and shall
not interoperate with products whose key
escrow feature has been altered, bypassed,
disabled, or otherwise rendered inoperative.
Key escrow products shall interoperate with
non-key escrow products only when the key
escrow product permits access to the keys or
other escrowed material/information needed
to decrypt ciphertext generated or received
by the key escrow product.

Design, Implementation and Operational
Assurance

(8) The product shall be resistant to efforts
to disable or circumvent the attributes
described in criteria one through seven.

Supplement No. 5 to Part 742-Key
Holder Requirements; Safeguard
Procedures; Key Escrow Procedures

This Supplement sets forth criteria that
BXA, in consultation with other departments
and agencies, will use to approve key holders
to support approval of the export or reexport
of key escrow encryption items controlled by
ECCNs 5A002.a and 5D002.c.1. Any
arrangements between the exporter or
reexporter and the key holder reflects the
provisions contained in this Supplement in
a manner satisfactory to BXA. This
Supplement also outlines the criteria for
employing key holder personnel and key
escrow procedures. An applicant for a license
to export or reexport key escrow encryption
items shall provide, or cause the proposed
key holder to provide, to BXA sufficient
information concerning any proposed key
holder arrangements permit BXA to evaluate
the key holder’s safeguard procedures,
suitability and trustworthiness to maintain
the confidentiality of the key and key
components, and its key escrow procedures.
The key holder may be the applicant for the
export or reexport license or another party
legally obligated to the applicant to provide
recovery services, as approved by BXA. BXA
retains the right, in addition to any other
remedies, to revoke export or reexport
licenses if a key holder no longer meets these
criteria. The safeguard procedures,
procedures related to the key holder’s
suitability and trustworthiness, and key
escrow procedures of the key holder
generally shall be made terms and conditions
of the export or reexport license for key
escrow encryption software if granted. BXA
may require the key holder to provide a
representation that it will comply with such
terms and conditions.

(a) Key holder requirements.

(1) To become a qualified key holder, the
key holder’s personnel involved in the
recovery of keys with access to escrowed
keys or key escrow access request
information, or in responding to key escrow
requests, and persons in control of the key
holder with access or authority to obtain
access to keys or key components must be

suitable and trustworthy as determined by
the Bureau of Export Administration prior to
export or reexport of the recovery product,
and BXA may evaluate and determine the
suitability and trustworthiness of such
personnel thereafter from time to time.
Evidence of an individual’s suitability and
trustworthiness could include:

(i) Information indicating the individual(s);

(A) Have no felony convictions or pending
felony charges;

(B) Are not currently serving a term of
probation;

(C) Have satisfactorily performed any
positions of a fiduciary nature, for example
have had no violations of surety or
performance bonds; and

(D) Have favorable results of criminal
background and credit checks; or

(ii) Have an active U.S. government
security clearance of secret or higher issued
or updated within the last five years.

(2) Suitable evidence of the key holder’s
corporate viability and financial
responsibility (e.g. a certificate of good
standing from the state of incorporation,
credit reports, and errors/omissions
insurance) must be submitted with an
application to export or reexport key escrow
item.

(3) Key holder operating procedures shall
provide for the designation of individual(s) to
be responsible as security and operations
officers.

(4) Upon the request of BXA, key holders
shall provide to BXA information concerning
compliance with or violations of federal,
state, and local laws and regulations
determined by BXA to be relevant to the
evaluation of trustworthiness of the key
holders, its personnel, and persons in control
of the key holder.

(5) Policies and procedures shall be
designed and implemented to preclude
disclosure of keys or key components to
additional persons in control not previously
authorized by BXA. For purposes of these
criteria in this Supplement No. 5, a person
in control is each of the following:

(i) A person with the power, direct or
indirect, whether exercised or not exercised,
and whether or not exercisable, through the
ownership of the key holder’s securities, by
contractual arrangements or other means, to
direct or decide matters affecting the
management or operations of the key holder
in a manner which may result in the
unauthorized disclosure of a key or key
component or a breach of the terms and
conditions of an export or reexport license;

(ii) A person with ownership or beneficial
ownership, direct or indirect, of 5 percent or
more of the key holder’s voting securities;

(iii) A person with ownership or beneficial
ownership, direct or indirect, of 25 percent
or more of the key holder’s non-voting
securities;

(iv) Management positions, such as
directors, officers, or executive personnel of
the key holder held by non U.S. citizens;

(v) A person with the power, direct or
indirect, to control the election, appointment,
or tenure of directors, officers, or executive
personnel of the key holder; or

(vi) A person with a contract, agreement,
understanding, or arrangement to manage the
key holder.
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(b) Safeguard procedures.

(1) Key holders must implement safeguard
procedures that assure the confidentiality,
integrity, and availability of the key to key
escrow encryption software or key products.

(i) Procedures to assure the confidentiality
of this information may include:

(A) Encrypting all keys or key components
while in storage, transmission, or transfer; or

(B) Applying reasonable measures to limit
access to the recovery database (e.g. using
keyed or combination locks on the entrances
to recovery facilities and limiting the
personnel with knowledge of or access to the
keys/combinations).

(ii) Procedures to assure the integrity of the
recovery database (i.e. assuring the recovered
key/key components are protected against
unauthorized changes) may include the use
of access controls based on an appropriate
use of database password controls, digital
signatures, system auditing, and physical
access restrictions.

(iii) Procedures to assure the availability of
the recovery database (i.e. assuring recovered
keys/key components are retrievable at any
time) may include system redundance,
physical security, and the use of
cryptography to control access.

(2) Policies and procedures shall be
designed and implemented so that a failure
by a single person, procedures, or mechanism
does not compromise key or key component
confidentiality, integrity and availability.
Such measures could include two person
control of access to recoverable keys, split
keys, and back-up capabilities.

(3) Key holders shall implement policies
that protect against unauthorized disclosure
of information regarding the identity of
owners or end users of encryption products
whose keys are recoverable, the fact that a
key or key component was requested or
provided, and the identity of a requester.
Procedures to assure the confidentiality of
this information could include those
described in paragraph (a)(1)(i).

(4) Policies and procedures shall be
designed and implemented to provide notice
to BXA of a compromise of the
confidentiality of a key or key component, or
other safeguards.

(c) Key escrow procedures.

(1) In the event the key holder dissolves or
otherwise terminates recovery operations, or
if BXA determines that there is a risk of such
dissolution or termination, or if BXA
determines the key holder is no longer
suitable or trustworthy, then the key holder
must transfer all of its recovery equipment
and recovered information to another key
holder that is approved by the Bureau of
Export Administration.

(2) Key holders will maintain the ability to
make the key available in accordance with
appropriate State and Federal legal authority
until notified otherwise by BXA. Key holders
shall make requested keys and key
components available, to the extent required
by the request, within two hours from the
time they receive a request from a
government agency acting under appropriate
legal authority that requires or compels the
key holder to produce the key or key
components. The requesting government
agency will be responsible for obtaining the
keys or key components from the key holder.

(3) Key holders shall enter keys and key
components into the recovery data base upon
receipt of new or replacement keys and key
components.

(4) Key holders must agree to maintain data
regarding key requests received, keys and key
components released, database changes,
system administration access, dates of such
events, etc., for purposes of audits by BXA.

PART 762—[AMENDED]

11. Section 762.2 is amended by
redesignating paragraphs (b)(6) through
(b)(35) as paragraphs (b)(7) through
(b)(36) and adding a new paragraph
(b)(6) to read as follows:

§762.2 Records to be retained.

* * * * *
(b) * X *x
(6) Section 742.15;

* * * * *

PART 774—[AMENDED]

12. In Supplement No. 1 to part 774
(the Commerce Control List), Category 5
(Telecommunications and Information
Security), Il. Information Security,
ECCNs 5A002 and 5D002 are revised to
read as follows:

Supplement No. 1 to Part 774—The
Commerce Control List

* * * * *

Il. Information Security
* * * * *

5A002 Systems, equipment, application
specific “‘electronic assemblies’, modules
or integrated circuits for “information
security”, and specially designed
components therefor.

License Requirements
Reason for Control: NS, AT, El

Control(s) Country chart
NS applies to entire entry .. | NS Column 1.
AT applies to entire entry .. | AT Column 1.

License Exceptions

LVS: N/A
GBS: N/A
ClV: CPSC

List of Items Controlled

Unit: value

Related Controls: N/A
RElated Definitions: N/A
Items:

a. Designed or modified to use
“cryptography’” employing digital
techniques to ensure “information
security’’;

Note: 5A002.a includes controls key
escrow encryption items transferred from the
U.S. Munitions List following a case-by-case
determination by the Department of State

through the commaodity jurisdiction
procedure. (See § 742.15 of the EAR)

b. Designed or modified to perform
cryptoanalytic functions;

c. Designed or modified to use
“cryptography’” employing analog
techniques to ensure “information
security’’;

Note: 5A002.c does not control the
following:

1. Equipment using “fixed” band
scrambling not exceeding 8 bands and in
which the transpositions change not more
frequently than once every second,;

2. Equipment using “‘fixed”” band
scrambling exceeding 8 bands and in which
the transpositions change not more
frequently than once every ten seconds;

3. Equipment using “‘fixed” frequency
inversion and in which the transpositions
change not more frequently than once every
second,;

4. Facsimile equipment;

5. Restricted audience broadcast
equipment; and

6. Civil television equipment.

d. Designed or modified to suppress
the compromising emanations of
information-bearing signals;

Note: 5A002.d does not control equipment
specially designed to suppress emanations
for reasons of health and safety.

e. Designed or modified to use
cryptographic techniques to generate the
spreading code for “‘spread spectrum”
or hopping code for “‘frequency agility”
systems;

f. Designed or modified to provide
certified or certifiable “multilevel
security” or user isolation at a level
exceeding Class Be of the Trusted
Computer System Evaluation Criteria
(TCSEC) or equivalent;

g. Communications cable systems
designed or modified using mechanical,
electrical or electronic means to detect
surreptitious intrusion.

Note: 5A002 does not control:

a. “‘Personalized smart cards’ or specially
designed components therefor, with any of
the following characteristics:

1. Not capable of message traffic
encryption or encryption of user-supplied
data or related key management functions
therefor; or

2. When restricted for use in equipment or
systems excluded from control under the
note to 5A002.c, or under paragraphs b
through h of this note.

b. Equipment containing “‘fixed” data
compression or coding techniques;

c. Receiving equipment for radio broadcast,
pay television or similar restricted audience
television of the consumer type, without
digital encryption and where digital
decryption is limited to the video, audio or
management functions;

d. Portable or mobile radiotelephones for
civil use (e.g., for use with commercial civil
cellular radiocommunications systems) that
are not capable of end-of-end encryption;
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e. Decryption functions specially designed
to allow the execution of copy-protected
“software”’, provided the decryption
functions are not user-accessible;

f. Access control equipment, such as
automatic teller machines, self-service
statement printers or point of sale terminals,
that protects password or personal
identification numbers (PIN) or similar data
to prevent unauthorized access to facilities
but does not allow for encryption of files or
text, except as directly related to the
password or PIN protection;

g. Data authentication equipment that
calculates a Message Authentication Code
(MAC) or similar result to ensure no
alteration of text has taken place, or to
authenticate users, but does not allow for
encryption of data, text or other media other
than that needed for the authentication;

h. Cryptographic equipment specially
designed and limited for use in machines for
banking or money transactions, such as
automatic teller machines, self-service
statement printers or point of sale terminals.
* * * * *

5D002 Information Security Software

License Requirements
Reason for Control: NS, AT

Control(s) Country chart
NS applies to entire entry .. | NS Column 1.
AT applies to entire entry .. | AT Column 1.

Note: Key escrow encryption software
controlled under 5D002.c.1. remains subject
to the EAR even when made publicly
available in accordance with § 734.7 of the
EAR, and it is not eligible for mass market
treatment under License Exception TSU for
mass market software. See § 742.15(b)(1) of
the EAR.

License Exceptions

GBS: N/A
CIV: N/A

List of Items Controlled

Unit: $ value

Related Controls: NA
Related Definitions: N/A
Items:

a. “‘software” specially designed or
modified for the ‘““development”,
“production” or ““‘use’ of equipment or
“software’ controlled by 5A002, 5B002
or 5D002.

b. “Software” specially designed or
modified to support “technology”
controlled by 5E002.

c. Specific “‘software’ as follows:

c.1. “Software’ having the
characteristics, or performing or
simulating the functions of the
equipment controlled by 5A002 or
5B002;

Note: 5D002.c.1 includes controls key
escrow encryption software transferred from
the U.S. Munitions List following a case-by-
case determination by the Department of

State through the commodity jurisdiction
procedure. See § 742.15 of the EAR.

c.2. “Software” to certify “‘software”
controlled by 5D002.c.1;

c.3. “Software” designed or modified
to protect against malicious computer
damage, e.g., viruses;

Note: 5D002 does not control:

a. “Software” required” for the “‘use” of
equipment excluded from control under the
Note to 5A002.

b. “Software” providing any of the
functions of equipment excluded from
control under the Note to 5A002.

13. Supplement No. 2 to Part 774 is
amended by revising the 2. General
Software Note to read as follows:

Supplement No. 2 to Part 774—General
Technology and Software Notes

* * * * *

2. General Software Note. License
Exception TSU (mass market software) is
available to all destinations, except Cuba,
Iran, Libya, North Korea, Sudan, and Syria,
for release of software that is generally
available to the public by being:

a. Sold from stock at retail selling points,
without restriction, by means of:

1. Over the counter transactions;

2. Mail order transactions; or

3. Telephone call transactions; and

b. Designed for installation by the user
without further substantial support by the
supplier.

Note: License Exception TSU for mass
market software does not apply to key escrow
encryption software controlled under ECCN
5D002.c.1. that has been transferred from the
U.S. Munitions list following a commodity
jurisdiction determination by the Department
of State.

Dated: December 6, 1996.

Sue E. Eckert,

Assistant secretary for Export Administration.
[FR Doc. 96-31583 Filed 12—-12-96; 8:45 am]
BILLING CODE 3510-33-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 498

RIN 0960-AE41

Hearings and Appeals for Civil
Monetary Penalty Cases

AGENCY: Social Security Administration
(SSA).
ACTION: Final rule.

SUMMARY: We are adding new rules that
establish hearing procedures for the
Social Security Administration’s civil
monetary penalty cases. These rules
implement the provisions of section
1129 and section 1140 of the Social
Security Act which require an
opportunity to be heard on the record
before a determination to impose
penalties or assessments becomes final.

EFFECTIVE DATE: These rules are effective
January 13, 1997.

FOR FURTHER INFORMATION CONTACT:
Henry D. Lerner, Legal Assistant,
Division of Regulations and Rulings,
Social Security Administration, 6401
Security Blvd., Baltimore, MD 21235,
(410) 965-1762 for information about
these rules. For information on
eligibility or claiming benefits, call our
national toll-free number, 1-800-772—
1213.

SUPPLEMENTARY INFORMATION:
Background

The Social Security Administration
(SSA) was established as an
independent agency effective March 31,
1995, under Public Law 103-296, the
Social Security Independence and
Program Improvements Act of 1994
(SSIPIA). The SSIPIA also created an
independent Office of the Inspector
General (OIG), to which the
Commissioner of Social Security
(Commissioner) delegated certain
authority under the civil monetary
penalty (CMP) provisions on June 28,
1995. However, the Commissioner
retained the authority to conduct initial
hearings and review initial hearing
decisions related to the imposition of
CMPs and assessments.

On November 27, 1995, the OIG
published a final rule at 60 FR 58225
establishing a new part 498 in title 20
of the Code of Federal Regulations. This
new part serves as a repository for the
SSA’s existing CMP regulations which
implemented section 1140 of the Social
Security Act (the Act). These regulations
were previously located at 42 CFR part
1003.

In addition, the OIG published a final
rule on April 24, 1996, at 61 FR 18078
to implement SSA’s new CMP authority
provided under section 206(b) of the
SSIPIA, which added section 1129 to
the Act, effective October 1, 1994. This
authority allows for the imposition of
penalties and assessments against any
individual, organization, agency, or
other entity that makes or causes to be
made a false or misleading statement or
representation of a material fact for use
in determining initial or continuing
rights to Old-Age, Survivors, and
Disability Insurance or supplemental
security income benefit payments if the
person knew or should have known that
such statement or representation is
false, misleading, or omits a material
fact.

These hearing regulations complete
the final phase of the implementation
process for the provisions of section
1129 and section 1140 of the Act which
require that a person be given an
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opportunity to be heard on the record
prior to a final determination to impose
penalties or assessments.

Hearing Process

The Commissioner has decided to
retain the Departmental Appeals Board
(DAB) of the Department of Health and
Human Services (HHS) on an interim
basis to conduct hearings and appeals,
and to issue recommended decisions in
SSA’s CMP cases. SSA has entered into
a reimbursable agreement with the DAB
under the Economy Act, 31 U.S.C.
1535(a).

The Commissioner’s decision was
based on a number of criteria, including
the DAB’s expertise in handling CMP
cases and its reputation for rendering
decisions in an efficient and timely
manner. Moreover, in light of the fact
that the authority under section 1129 is
new, this will give SSA the opportunity
to assess the volume of CMP cases and
projected resource requirements prior to
establishing its own internal hearing
mechanism.

These rules require adherence to
various deadlines to ensure the
expeditious conduct of proceedings and
prompt resolution of CMP cases. In
accordance with §498.109, these
hearing regulations provide a person,
upon whom the OIG seeks to impose
penalties and assessments, as
applicable, the right to request an initial
hearing within 60 days of notification
by the OIG. As described in §498.202 of
these rules, the person’s request for a
hearing must be in writing and contain
a statement of the specific issues and
conclusions of law with which the
person disagrees. These rules also
provide that a hearing request must be
dismissed if not filed in a timely
manner unless, upon a showing of good
cause, an extension is granted to the
respondent.

Initial hearings in CMP cases will be
conducted by an administrative law
judge. At the hearing, a person will be
entitled to be represented by counsel, to
present witnesses, and to cross-examine
witnesses.

These hearing regulations have been
modeled on the HHS’s hearing
regulations which govern CMP cases for
which the DAB also conducts hearings
and appeals on behalf of the Secretary
of the HHS. As indicated in the final
rule published on April 24, 1996, we
have reserved the issue of recommended
exclusions of physicians and medical
providers from the Medicare program at
this time.

Comments on Notice of Proposed
Rulemaking

These regulations were published in
the Federal Register (61 FR 39921) as a
notice of proposed rulemaking (NPRM)
on July 31, 1996. Interested parties were
given 60 days to submit comments. No
public comments were received. We are,
therefore, publishing the final rules with
no substantive changes from the
proposed rules.

Regulatory Procedures

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
have determined that these rules do not
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, they are not subject to
OMB review.

Paperwork Reduction Act

These regulations impose no new
reporting or recordkeeping requirements
requiring OMB clearance.

Regulatory Flexibility Act

We have determined that no
regulatory impact analysis is required
for these regulations. Based on our
determination, the Commissioner
certifies that these regulations will not
have a significant economic impact on
a number of small business entities.
Therefore, we have not prepared a
regulatory flexibility analysis.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income Program)

List of Subjects in 20 CFR Part 498

Administrative practice and
procedure, Fraud, Penalties.

Approved: December 5, 1996.
Shirley S. Chater,
Commissioner of Social Security.

For reasons set forth in the preamble,
part 498 of chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 498—HEARINGS AND APPEALS
FOR CIVIL MONETARY PENALTY
CASES

1. The authority citation for part 498
continues to read as follows:

Authority: Secs. 205(a), 205(b), 702(a)(5),
1129, and 1140 of the Social Security Act (42
U.S.C. 405(a), 405(b), 902(a)(5), 1320a-8, and
1320b-10).

2. The table of contents is amended by
adding 88 498.201 through 498.224 to
read as follows:

Sec.
* * * * *

498.201 Definitions.

498.202 Hearing before an administrative
law judge.

498.203 Rights of parties.

498.204 Authority of the administrative law
judge.

498.205 EXx parte contacts.

498.206 Prehearing conferences.

498.207 Discovery.

498.208 Exchange of witness lists, witness
statements and exhibits.

498.209 Subpoenas for attendance at
hearing.

498.210 Fees.

498.211 Form, filing and service of papers.

498.212 Computation of time.

498.213 Motions.

498.214 Sanctions.

498.215 The hearing and burden of proof.

498.216 Witnesses.

498.217 Evidence.

498.218 The record.

498.219 Post-hearing briefs.

498.220 Initial decision.

498.221 Appeal to DAB.

498.222 Final decision of the
Commissioner.

498.223 Stay of initial decision.

498.224 Harmless error.

3. New §8498.201 through 498.224
are added to read as follows:

§498.201 Definitions.

As used in this part—

AL refers to an Administrative Law
Judge of the Departmental Appeals
Board.

Civil monetary penalty cases refer to
all proceedings arising under any of the
statutory bases for which the Inspector
General, Social Security Administration
has been delegated authority to impose
civil monetary penalties.

DAB refers to the Departmental
Appeals Board of the U.S. Department
of Health and Human Services.

§498.202 Hearing before an administrative
law judge.

(a) A party sanctioned under any
criteria specified in §8498.100 through
498.132 may request a hearing before an
ALJ.

(b) In civil monetary penalty cases,
the parties to a hearing will consist of
the respondent and the Inspector
General.

(c) The request for a hearing must be:

(1) In writing and signed by the
respondent or by the respondent’s
attorney; and

(2) Filed within 60 days after the
notice, provided in accordance with
§498.109, is received by the respondent
or upon a showing of good cause, the
time permitted by an ALJ.

(d) The request for a hearing shall
contain a statement as to the:

(1) Specific issues or findings of fact
and conclusions of law in the notice
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letter with which the respondent
disagrees; and

(2) Basis for the respondent’s
contention that the specific issues or
findings and conclusions were
incorrect.

(e) For purposes of this section, the
date of receipt of the notice letter will
be presumed to be five days after the
date of such notice, unless there is a
reasonable showing to the contrary.

(f) The ALJ shall dismiss a hearing
request where:

(1) The respondent’s hearing request
is not filed in a timely manner and the
respondent fails to demonstrate good
cause for such failure;

(2) The respondent withdraws or
abandons respondent’s request for a
hearing; or

(3) The respondent’s hearing request
fails to raise any issue which may
properly be addressed in a hearing
under this part.

§498.203 Rights of parties.

(a) Except as otherwise limited by this
part, all parties may:

(1) Be accompanied, represented, and
advised by an attorney;

(2) Participate in any conference held
by the ALJ;

(3) Conduct discovery of documents
as permitted by this part;

(4) Agree to stipulations of fact or law
which will be made part of the record;

(5) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine
witnesses;

(7) Present oral arguments at the
hearing as permitted by the ALJ; and

(8) Submit written briefs and
proposed findings of fact and
conclusions of law after the hearing.

(b) Fees for any services performed on
behalf of a party by an attorney are not
subject to the provisions of section 206
of title Il of the Social Security Act,
which authorizes the Commissioner to
specify or limit these fees.

§498.204 Authority of the administrative
law judge.

(a) The ALJ will conduct a fair and
impartial hearing, avoid delay, maintain
order and assure that a record of the
proceeding is made.

(b) The ALJ has the authority to:

(1) Set and change the date, time, and
place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider other
matters that may aid in the expeditious
disposition of the proceeding;

(4) Administer oaths and affirmations;

(5) Issue subpoenas requiring the
attendance of witnesses at hearings and
the production of documents at or in
relation to hearings;

(6) Rule on motions and other
procedural matters;

(7) Regulate the scope and timing of
documentary discovery as permitted by
this part;

(8) Regulate the course of the hearing
and the conduct of representatives,
parties, and witnesses;

(9) Examine witnesses;

(10) Receive, exclude, or limit
evidence;

(11) Take official notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact; and

(13) Conduct any conference or
argument in person, or by telephone
upon agreement of the parties.

(c) The ALJ does not have the
authority to:

(1) Find invalid or refuse to follow
Federal statutes or regulations, or
delegations of authority from the
Commissioner;

(2) Enter an order in the nature of a
directed verdict;

(3) Compel settlement negotiations;

(4) Enjoin any act of the
Commissioner or the Inspector General;
or

(5) Review the exercise of discretion
by the Office of the Inspector General to
seek to impose a civil monetary penalty
or assessment under §8 498.100 through
498.132.

§498.205 Ex parte contacts.

No party or person (except employees
of the ALJ’s office) will communicate in
any way with the ALJ on any matter at
issue in a case, unless on notice and
opportunity for all parties to participate.
This provision does not prohibit a
person or party from inquiring about the
status of a case or asking routine
guestions concerning administrative
functions or procedures.

§498.206 Prehearing conferences.

(a) The ALJ will schedule at least one
prehearing conference, and may
schedule additional prehearing
conferences as appropriate, upon
reasonable notice to the parties.

(b) The ALJ may use prehearing
conferences to address the following:

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings, including
the need for a more definite statement;

(3) Stipulations and admissions of fact
as to the contents and authenticity of
documents and deadlines for

challenges, if any, to the authenticity of
documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record,;

(5) Whether a party chooses to waive
appearance at a hearing and to submit
only documentary evidence (subject to
the objection of other parties) and
written argument;

(6) Limitation of the number of
witnesses;

(7) The time and place for the hearing
and dates for the exchange of witness
lists and of proposed exhibits;

(8) Discovery of documents as
permitted by this part;

(9) Such other matters as may tend to
encourage the fair, just, and expeditious
disposition of the proceedings; and

(10) Potential settlement of the case.

(c) The ALJ shall issue an order
containing the matters agreed upon by
the parties or ordered by the ALJ at a
prehearing conference.

§498.207 Discovery.

(a) For the purpose of inspection and
copying, a party may make a request to
another party for production of
documents which are relevant and
material to the issues before the ALJ.

(b) Any form of discovery other than
that permitted under paragraph (a) of
this section, such as requests for
admissions, written interrogatories and
depositions, is not authorized.

(c) For the purpose of this section, the
term documents includes information,
reports, answers, records, accounts,
papers, memos, notes and other data
and documentary evidence. Nothing
contained in this section will be
interpreted to require the creation of a
document, except that requested data
stored in an electronic data storage
system will be produced in a form
accessible to the requesting party.

(d)(1) A party who has been served
with a request for production of
documents may file a motion for a
protective order. The motion for
protective order shall describe the
document or class of documents to be
protected, specify which of the grounds
in §498.207(d)(2) are being asserted,
and explain how those grounds apply.

(2) The ALJ may grant a motion for a
protective order if he or she finds that
the discovery sought:

(i) Is unduly costly or burdensome;

(i) Will unduly delay the proceeding;
or

(iii) Seeks privileged information.

(3) The burden of showing that
discovery should be allowed is on the
party seeking discovery.
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§498.208 Exchange of witness lists,
witness statements and exhibits.

(a) At least 15 days before the hearing,
the parties shall exchange:

(1) Witness lists;

(2) Copies of prior written statements
of proposed witnesses; and

(3) Copies of proposed hearing
exhibits, including copies of any written
statements that the party intends to offer
in lieu of live testimony in accordance
with §498.216.

(b)(2) Failure to comply with the
requirements of paragraph (a) of this
section may result in the exclusion of
evidence or testimony upon the
objection of the opposing party.

(2) When an objection is entered, the
ALJ shall determine whether good cause
justified the failure to timely exchange
the information listed under paragraph
(a) of this section. If good cause is not
found, the ALJ shall exclude from the
party’s case-in-chief:

(i) The testimony of any witness
whose name does not appear on the
witness list; and

(ii) Any exhibit not provided to the
opposing party as specified in paragraph
(a) of this section.

(3) If the ALJ finds that good cause
exists, the ALJ shall determine whether
the admission of such evidence would
cause substantial prejudice to the
objecting party due to the failure to
comply with paragraph (a) of this
section. If the ALJ finds no substantial
prejudice, the evidence may be
admitted. If the ALJ finds substantial
prejudice, the ALJ may exclude the
evidence, or at his or her discretion,
may postpone the hearing for such time
as is necessary for the objecting party to
prepare and respond to the evidence.

(c) Unless a party objects by the
deadline set by the ALJ’s prehearing
order pursuant to §498.206 (b)(3) and
(c), documents exchanged in accordance
with paragraph (a) of this section will be
deemed authentic for the purpose of
admissibility at the hearing.

§498.209 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any
individual, whose appearance and
testimony are relevant and material to
the presentation of a party’s case at a
hearing, may make a motion requesting
the ALJ to issue a subpoena.

(b) A subpoena requiring the
attendance of an individual may also
require the individual (whether or not
the individual is a party) to produce
evidence at the hearing in accordance
with §498.207.

(c) A party seeking a subpoena will
file a written motion not less than 30

days before the date fixed for the
hearing, unless otherwise allowed by
the ALJ for good cause shown. Such
request will:

(1) Specify any evidence to be
produced;

(2) Designate the witness(es); and

(3) Describe the address and location
with sufficient particularity to permit
such witness(es) to be found.

(d) Within 20 days after the written
motion requesting issuance of a
subpoena is served, any party may file
an opposition or other response.

(e) If the motion requesting issuance
of a subpoena is granted, the party
seeking the subpoena will serve the
subpoena by delivery to the individual
named, or by certified mail addressed to
such individual at his or her last
dwelling place or principal place of
business.

(f) The subpoena will specify the time
and place at which the witness is to
appear and any evidence the witness is
to produce.

(9) The individual to whom the
subpoena is directed may file with the
ALJ a motion to quash the subpoena
within 10 days after service.

(h) When a subpoena is served by a
respondent on a particular individual or
particular office of the Office of the
Inspector General, the OIG may comply
by designating any of its representatives
to appear and testify.

(i) In the case of contumacy by, or
refusal to obey a subpoena duly served
upon any person, the exclusive remedy
is specified in section 205(e) of the
Social Security Act (42 U.S.C. 405(g)).

8498.210 Fees.

The party requesting a subpoena will
pay the cost of the fees and mileage of
any witness subpoenaed in the amounts
that would be payable to a withess in a
proceeding in United States District
Court. A check for witness fees and
mileage will accompany the subpoena
when served, except that when a
subpoena is issued on behalf of the
Inspector General, a check for witness
fees and mileage need not accompany
the subpoena.

§498.211 Form, filing and service of
papers.

(a) Form. (1) Unless the ALJ directs
the parties to do otherwise, documents
filed with the ALJ will include an
original and two copies.

(2) Every document filed in the
proceeding will contain a caption
setting forth the title of the action, the
case number, and a designation of the
pleading or paper.

(3) Every document will be signed by,
and will contain the address and

telephone number of the party or the
person on whose behalf the document
was filed, or his or her representative.

(4) Documents are considered filed
when they are mailed.

(b) Service. A party filing a document
with the ALJ will, at the time of filing,
serve a copy of such document on every
other party. Service upon any party of
any document will be made by
delivering a copy, or placing a copy of
the document in the United States mail,
postage prepaid and addressed, or with
a private delivery service, to the party’s
last known address. When a party is
represented by an attorney, service will
be made upon such attorney. Proof of
service should accompany any
document filed with the ALJ.

(c) Proof of service. A certificate of the
individual serving the document by
personal delivery or by mail, setting
forth the manner of service, will be
proof of service.

§498.212 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the day
following the act, event or default, and
includes the last day of the period
unless it is a Saturday, Sunday or legal
holiday observed by the Federal
Government, in which event it includes
the next business day.

(b) When the period of time allowed
is less than 7 days, intermediate
Saturdays, Sundays and legal holidays
observed by the Federal Government
will be excluded from the computation.

(c) Where a document has been served
or issued by placing it in the mail, an
additional 5 days will be added to the
time permitted for any response. This
paragraph does not apply to requests for
hearing under §498.202.

§498.213 Motions.

(a) An application to the ALJ for an
order or ruling will be by motion.
Motions will:

(1) State the relief sought, the
authority relied upon and the facts
alleged; and

(2) Be filed with the ALJ and served
on all other parties.

(b) Except for motions made during a
prehearing conference or at a hearing,
all motions will be in writing.

(c) Within 10 days after a written
motion is served, or such other time as
may be fixed by the ALJ, any party may
file a response to such motion.

(d) The ALJ may not grant or deny a
written motion before the time for filing
responses has expired, except upon
consent of the parties or following a
hearing on the motion.

(e) The ALJ will make a reasonable
effort to dispose of all outstanding
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motions prior to the beginning of the
hearing.

(f) There is no right to appeal to the
DAB any interlocutory ruling by the
ALl

§498.214 Sanctions.

(a) The ALJ may sanction a person,
including any party or attorney, for:

(1) Failing to comply with an order or
procedure;

(2) Failing to defend an action; or

(3) Misconduct that interferes with
the speedy, orderly or fair conduct of
the hearing.

(b) Such sanctions will reasonably
relate to the severity and nature of the
failure or misconduct. Such sanction
may include—

(2) In the case of refusal to provide or
permit discovery under the terms of this
part, drawing negative factual inferences
or treating such refusal as an admission
by deeming the matter, or certain facts,
to be established;

(2) Prohibiting a party from
introducing certain evidence or
otherwise supporting a particular claim
or defense;

(3) Striking pleadings, in whole or in
part;

(4) Staying the proceedings;

(5) Dismissal of the action; or

(6) Entering a decision by default.

(c) In addition to the sanctions listed
in paragraph (b) of this section, the ALJ
may:

(1) Order the party or attorney to pay
attorney’s fees and other costs caused by
the failure or misconduct; or

(2) Refuse to consider any motion or
other action that is not filed in a timely
manner.

§498.215 The hearing and burden of
proof.

(a) The ALJ will conduct a hearing on
the record in order to determine
whether the respondent should be
found liable under this part.

(b) In civil monetary penalty cases
under 88498.100 through 498.132:

(1) The respondent has the burden of
going forward and the burden of
persuasion with respect to affirmative
defenses and any mitigating
circumstances; and

(2) The Inspector General has the
burden of going forward and the burden
of persuasion with respect to all other
issues.

(c) The burden of persuasion will be
judged by a preponderance of the
evidence.

(d) The hearing will be open to the
public unless otherwise ordered by the
AL for good cause.

(e)(1) A hearing under this part is not
limited to specific items and

information set forth in the notice letter
to the respondent. Subject to the 15-day
requirement under § 498.208, additional
items or information may be introduced
by either party during its case-in-chief,
unless such information or items are
inadmissible under §498.217.

(2) After both parties have presented
their cases, evidence may be admitted
on rebuttal as to those issues presented
in the case-in-chief, even if not
previously exchanged in accordance
with §498.208.

§498.216 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing will be given orally by
witnesses under oath or affirmation.

(b) At the discretion of the ALJ,
testimony (other than expert testimony)
may be admitted in the form of a written
statement. Any such written statement
must be provided to all other parties
along with the last known address of
such witness, in a manner that allows
sufficient time for other parties to
subpoena such witness for cross-
examination at the hearing. Prior
written statements of witnesses
proposed to testify at the hearing will be
exchanged as provided in §498.208.

(c) The ALJ will exercise reasonable
control over the mode and order of
witness direct and cross examination
and evidence presentation so as to:

(1) Make the examination and
presentation effective for the
ascertainment of the truth;

(2) Avoid repetition or needless waste
of time; and

(3) Protect witnesses from harassment
or undue embarrassment.

(d) The ALJ may order witnesses
excluded so that they cannot hear the
testimony of other witnesses. This does
not authorize exclusion of:

(1) A party who is an individual;

(2) In the case of a party that is not
an individual, an officer or employee of
the party appearing for the entity pro se
or designated as the party’s
representative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual engaged in assisting the
attorney for the Inspector General.

§498.217 Evidence.

(a) The ALJ will determine the
admissibility of evidence.

(b) Except as provided in this part, the
ALJ will not be bound by the Federal
Rules of Evidence, but may be guided by
them in ruling on the admissibility of
evidence.

(c) Although relevant, evidence may
be excluded if its probative value is

substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of
cumulative evidence.

(d) Although relevant, evidence must
be excluded if it is privileged under
Federal law, unless the privilege is
waived by a party.

(e) Evidence concerning offers of
compromise or settlement made in this
action will be inadmissible to the extent
provided in Rule 408 of the Federal
Rules of Evidence.

(f)(1) Evidence of crimes, wrongs or
acts other than those at issue in the
instant case is admissible in order to
show motive, opportunity, intent,
knowledge, preparation, identity, lack of
mistake, or existence of a scheme.

(2) Such evidence is admissible
regardless of whether the crimes,
wrongs or acts occurred during the
statute of limitations period applicable
to the acts which constitute the basis for
liability in the case, and regardless of
whether they were referenced in the IG’s
notice sent in accordance with
§498.109.

(9) The ALJ will permit the parties to
introduce rebuttal witnesses and
evidence as to those issues raised in the
parties’ case-in-chief.

(h) All documents and other evidence
offered or taken for the record will be
open to examination by all parties,
unless otherwise ordered by the ALJ for
good cause.

§498.218 The record.

(a) The hearing shall be recorded and
transcribed. Transcripts may be
obtained following the hearing from the
ALJ.

(b) The transcript of testimony,
exhibits and other evidence admitted at
the hearing, and all papers and requests
filed in the proceeding constitute the
record for the decision by the ALJ.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by any person, unless otherwise
ordered by the ALJ for good cause.

§498.219 Post-hearing briefs.

(a) Any party may file a post-hearing
brief.

(b) The ALJ may require the parties to
file post-hearing briefs and may permit
the parties to file reply briefs.

(c) The ALJ will fix the time for filing
briefs, which is not to exceed 60 days
from the date the parties receive the
transcript of the hearing or, if
applicable, the stipulated record.

(d) The parties’ briefs may be
accompanied by proposed findings of
fact and conclusions of law.
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§498.220 Initial decision.

(a) The ALJ will issue an initial
decision, based only on the record,
which will contain findings of fact and
conclusions of law.

(b) The ALJ may affirm, deny,
increase, or reduce the penalties or
assessments proposed by the Inspector
General.

(c) The ALJ will issue the initial
decision to all parties within 60 days
after the time for submission of post-
hearing briefs or reply briefs, if
permitted, has expired. The decision
will be accompanied by a statement
describing the right of any party to file
a notice of appeal with the DAB and
instructions for how to file such appeal.
If the ALJ cannot issue an initial
decision within the 60 days, the ALJ
will notify the parties of the reason for
the delay and will set a new deadline.

(d) Unless an appeal or request for
extension pursuant to §498.221(a) is
filed with the DAB, the initial decision
of the ALJ becomes final and binding on
the parties 30 days after the ALJ serves
the parties with a copy of the decision.
If service is by mail, the date of service
will be deemed to be five days from the
date of mailing.

§498.221 Appeal to DAB.

(a) Any party may appeal the decision
of the ALJ to the DAB by filing a notice
of appeal with the DAB within 30 days
of the date of service of the initial
decision. The DAB may extend the
initial 30-day period for a period of time
not to exceed 30 days if a party files
with the DAB a request for an extension
within the initial 30-day period and
shows good cause.

(b) If a party files a timely notice of
appeal with the DAB, the ALJ will
forward the record of the proceeding to
the DAB.

(c) A notice of appeal will be
accompanied by a written brief
specifying exceptions to the initial
decision and reasons supporting the
exceptions, and identifying which
finding of fact and conclusions of law
the party is taking exception to. Any
party may file a brief in opposition to
exceptions, which may raise any
relevant issue not addressed in the
exceptions, within 30 days of receiving
the notice of appeal and accompanying
brief. The DAB may permit the parties
to file reply briefs.

(d) There is no right to appear
personally before the DAB, or to appeal
to the DAB any interlocutory ruling by
the ALJ.

(e) No party or person (except
employees of the DAB) will
communicate in any way with members
of the DAB on any matter at issue in a

case, unless on notice and opportunity
for all parties to participate. This
provision does not prohibit a person or
party from inquiring about the status of
a case or asking routine questions
concerning administrative functions or
procedures.

(f) The DAB will not consider any
issue not raised in the parties’ briefs,
nor any issue in the briefs that could
have been, but was not, raised before the
ALJ.

(9) If any party demonstrates to the
satisfaction of the DAB that additional
evidence not presented at such hearing
is relevant and material and that there
were reasonable grounds for the failure
to adduce such evidence at such
hearing, the DAB may remand the
matter to the ALJ for consideration of
such additional evidence.

(h) The DAB may remand a case to an
AL for further proceedings, or may
issue a recommended decision to
decline review or affirm, increase,
reduce, or reverse any penalty or
assessment determined by the ALJ.

(i) When the DAB reviews a case, it
will limit its review to whether the
ALJ’s initial decision is supported by
substantial evidence on the whole
record or contained error of law.

(j) Within 60 days after the time for
submission of briefs or, if permitted,
reply briefs has expired, the DAB will
issue to each party to the appeal and to
the Commissioner a copy of the DAB’s
recommended decision and a statement
describing the right of any respondent
who is found liable to seek judicial
review upon a final decision.

§498.222 Final decision of the
Commissioner.

(a) Except with respect to any penalty
or assessment remanded to the ALJ, the
DAB’s recommended decision,
including a recommended decision to
decline review of the initial decision,
shall become the final decision of the
Commissioner 60 days after the date on
which the DAB serves the parties to the
appeal and the Commissioner with a
copy of the recommended decision,
unless the Commissioner reverses or
modifies the DAB’s recommended
decision within that 60-day period. If
the Commissioner reverses or modifies
the DAB’s recommended decision, the
Commissioner’s decision is final and
binding on the parties. In either event,
a copy of the final decision will be
served on the parties. If service is by
mail, the date of service will be deemed
to be five days from the date of mailing.

(b) There shall be no right to
personally appear before or submit
additional evidence, pleadings or briefs
to the Commissioner.

(c)(1) Any petition for judicial review
must be filed within 60 days after the
parties are served with a copy of the
final decision. If service is by mail, the
date of service will be deemed to be five
days from the date of mailing.

(2) In compliance with 28 U.S.C.
2112(a), a copy of any petition for
judicial review filed in any U.S. Court
of Appeals challenging a final action of
the Commissioner will be sent by
certified mail, return receipt requested,
to the SSA General Counsel. The
petition copy will be time-stamped by
the clerk of the court when the original
is filed with the court.

(3) If the SSA General Counsel
receives two or more petitions within 10
days after the final decision is issued,
the General Counsel will notify the U.S.
Judicial Panel on Multidistrict Litigation
of any petitions that were received
within the 10-day period.

§498.223 Stay of initial decision.

(a) The filing of a respondent’s request
for review by the DAB wiill
automatically stay the effective date of
the ALJ’s decision.

(b)(1) After issuance of the final
decision, pending judicial review, the
respondent may file a request for stay of
the effective date of any penalty or
assessment with the ALJ. The request
must be accompanied by a copy of the
notice of appeal filed with the Federal
court. The filing of such a request will
automatically act to stay the effective
date of the penalty or assessment until
such time as the ALJ rules upon the
request.

(2) The ALJ may not grant a
respondent’s request for stay of any
penalty or assessment unless the
respondent posts a bond or provides
other adequate security.

(3) The ALJ will rule upon a
respondent’s request for stay within 10
days of receipt.

§498.224 Harmless error.

No error in either the admission or the
exclusion of evidence, and no error or
defect in any ruling or order or in any
act done or omitted by the ALJ or by any
of the parties is ground for vacating,
modifying or otherwise disturbing an
otherwise appropriate ruling or order or
act, unless refusal to take such action
appears to the ALJ or the DAB to be
inconsistent with substantial justice.
The ALJ and the DAB at every stage of
the proceeding will disregard any error
or defect in the proceeding that does not
affect the substantial rights of the
parties.

[FR Doc. 96-31536 Filed 12-12-96; 8:45 am]
BILLING CODE 4190-29-P
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DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 10

RIN 1076-AD77

Indian Country Detention Facilities and
Programs; Correction

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to the final regulations
which were published Tuesday, July 2,
1996 (61 FR 34371). The final
regulations establish standards for the
operation, maintenance, design and
construction, or renovation of detention
facilities.

EFFECTIVE DATE: August 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Harry DeLashmutt, Office of Law
Enforcement Services, Bureau of Indian
Affairs (202) 208-5786.

SUPPLEMENTARY INFORMATION
Background

The final regulations that are the
subject of these corrections supersede
the table of contents and 8810.1, 10.4,
10.8, 10.9 and 10.11 and affect those
Bureau of Indian Affairs officials and
Tribes that operate, maintain, design
and construct, or renovate detention
facilities.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication on July
2, 1996 of the final regulations, which
were the subject of FR Doc. 96-16042,
is corrected as follows:

PART 10—[CORRECTED]

1. On page 34374, in the first column,
table of contents, in the heading of
810.5, line 5, the words “Inmate
Handbook’ are corrected to read
“‘community residential.”

2. On page 34374, in the first column,
table of contents, in the heading of
§10.8, line 3, the words “‘Inmate
Handbook’ are corrected to read
“‘community residential.”

3. On page 34374, in the first column,
table of contents, in the heading of
810.9, lines 2 and 3, the words “‘Inmate
Handbook’ are corrected to read
“‘community residential.”

§10.1 [Corrected]

4. On page 34374, in the first column,
in the text of §10.1, line 7, the words
“Inmate Handbook’ are corrected to
read ‘““community residential.”

§10.5 [Corrected]

5. On page 34374, in the third
column, in the heading of §10.5, line 4,
the words “Inmate Handbook,” are
corrected to read ‘“‘community
residential.”

8§10.8 [Corrected]

6. On page 34374, in the third
column, in the heading of §10.8, line 3,
the words “Inmate Handbook,” are
corrected to read ‘‘community
residential.”

§10.9 [Corrected]

7. On page 34374, in the third
column, in the heading of 8 10.9, line 3,
the words ‘“‘Inmate Handbook,” are
corrected to read ‘‘community
residential.”

8. On page 34374, in the third
column, in the text of §10.9, lines 2 and
3, the words “Inmate Handbook’ are
corrected to read ‘“‘community
residential.”

§10.11 [Corrected]

9. On page 34375, in the first column,
in the text of §10.11, line 1, the words
“Inmate Handbook™ are corrected to
read “‘community residential.”

Dated: November 4, 1996.

Ada E. Deer,

Assistant Secretary—Indian Affairs.

[FR Doc. 96-31586 Filed 12—12-96; 8:45 am]
BILLING CODE 4310-02-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4011 and 4022

Disclosure to Participants; Benefits
Payable in Terminated Single-
Employer Plans

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This rule amends the
appendix to the Pension Benefit
Guaranty Corporation’s regulation on
Benefits Payable in Terminated Single-
Employer Plans by adding the
maximum guaranteeable pension benefit
that may be paid by the PBGC with
respect to a plan participant in a single-
employer pension plan that terminates
in 1997. This rule also amends
Appendix B to the PBGC'’s regulation on
Disclosure to Participants by adding

information on 1997 maximum
guaranteed benefit amounts. The
amendment is necessary because the
maximum guarantee amount changes
each year, based on changes in the
contribution and benefit base under
section 230 of the Social Security Act.
The effect of the amendment is to advise
plan participants and beneficiaries of
the increased maximum guarantee
amount for 1997.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005-4026, 202—-326—-4024 (202—-326—
4179 for TTY and TDD).
SUPPLEMENTARY INFORMATION: Section
4022(b) of the Employee Retirement
Income Security Act of 1974 provides
for certain limitations on benefits
guaranteed by the PBGC in terminating
single-employer pension plans covered
under Title IV of ERISA. One of the
limitations, set forth in section
4022(b)(3)(B), is a dollar ceiling on the
amount of the monthly benefit that may
be paid to a plan participant (in the
form of a life annuity beginning at age
65) by the PBGC. The ceiling is equal to
“$750 multiplied by a fraction, the
numerator of which is the contribution
and benefit base (determined under
section 230 of the Social Security Act)
in effect at the time the plan terminates
and the denominator of which is such
contribution and benefit base in effect in
calendar year 1974 [$13,200]". This
formula is also set forth in § 4022.22(b)
of the PBGC’s regulation on Benefits
Payable in Terminated Single-Employer
Plans (29 CFR Part 4022).

Section 230(d) of the Social Security
Act (42 U.S.C. 430(d)) provides special
rules for determining the contribution
and benefit base for purposes of ERISA
section 4022(b)(3)(B). Each year the
Social Security Administration
determines, and notifies the PBGC of,
the contribution and benefit base to be
used by the PBGC under these
provisions. The PBGC has been notified
by the Social Security Administration
that, under section 230 of the Social
Security Act, $48,600 is the contribution
and benefit base that is to be used to
calculate the PBGC maximum
guaranteeable benefit for 1997.
Accordingly, the formula under section
4022(b)(3)(B) of ERISA and 29 CFR
§4022.22(b) is: $750 multiplied by
$48,600/$13,200. Thus, the maximum
monthly benefit guaranteeable by the
PBGC in 1997 is $2,761.36 per month in
the form of a life annuity beginning at
age 65. If a benefit is payable in a
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different form or begins at a different
age, the maximum guaranteeable
amount will be the actuarial equivalent
of $2,761.36 per month.

The appendix to part 4022 lists the
maximum guaranteeable benefit payable
by the PBGC to participants in single-
employer plans that have terminated in
each year from 1974 through 1996. This
amendment updates the appendix for
plans that terminate in 1997.

Section 4011 of ERISA requires plan
administrators of certain underfunded
plans to provide notice to plan
participants and beneficiaries of the
plan’s funding status and the limits of
the PBGC’s guarantee. The PBGC’s
regulation on Disclosure to Participants
(29 CFR Part 4011) implements the
statutory notice requirement. This rule
amends Appendix B to the regulation on
Disclosure to Participants by adding
information on 1997 maximum
guaranteed benefit amounts. Plan
administrators may, subject to the
requirements of that regulation, include
this information in participant notices.

Because the maximum guaranteeable
benefit is determined according to the
formula in section 4022(b)(3)(B) of
ERISA, and these amendments make no
change in its method of calculation but
simply list 1997 maximum
guaranteeable benefit amounts for the
information of the public, general notice
of proposed rulemaking is not required.
Moreover, because the 1997 maximum
guaranteeable benefit is effective, under

the statute, at the time that the Social
Security contribution and benefit base is
effective, i.e., January 1, 1997, and is not
dependent on the issuance of this rule,
the PBGC finds that good cause exists
for making these amendments effective
less than 30 days after publication (5
U.S.C. 553).

The PBGC has determined that this
action is not a “significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects
29 CFR Part 4011

Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4022

Pension insurance, Pensions,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 29
CFR parts 4011 and 4022 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

1. The authority citation for Part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

2. The appendix to part 4022 is
amended by adding a new entry to the
table to read as follows. The
introductory text is reproduced for the
convenience of the reader and remains
unchanged.

Appendix to Part 4022—Maximum
Guaranteeable Monthly Benefit

The following table lists by year the
maximum guaranteeable monthly
benefit payable in the form of a life
annuity commencing at age 65 as
described by §4022.22(b) to a
participant in a plan that terminated in
that year:

Maximum
guaranteeable
Year monthly bene-
fit
* * * * *

2,761.36

PART 4011—DISCLOSURE TO
PARTICIPANTS

3. The authority citation for Part 4011
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1311.

4. Appendix B to part 4011 is
amended by adding a new entry to the
table to read as follows. The
introductory text is reproduced for the
convenience of the reader and remains
unchanged.

APPENDIX B TO PART 4011—TABLE OF MAXIMUM GUARANTEED BENEFITS

The maximum guaranteed benefit for an individual starting to receive benefits at the age listed below is the amount

(monthly or annual) listed below:

If a plan termi-
nates in— Age 65 Age 62 Age 60 Age 55
Monthly Annual Monthly Annual Monthly Annual Monthly Annual
* * * * * * *
1997 i $2,761.36 $33,136.32 $2,181.47 $26,177.64 $1,794.88 $21,538.56 $1,242.61 $14,911.32

Issued at Washington, D.C., this 10th day
of December, 1996.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 96-31715 Filed 12-12-96; 8:45 am]
BILLING CODE 7708-01-P

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulation on Allocation
of Assets in Single-Employer Plans
prescribes interest assumptions for
valuing benefits under terminating
single-employer plans. This final rule
amends the regulation to adopt interest
assumptions for plans with valuation
dates in January 1997.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC

20005, 202—-326-4024 (202-326-4179
for TTY and TDD).

SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) prescribes actuarial
assumptions for valuing plan benefits of
terminating single-employer plans
covered by title IV of the Employee
Retirement Income Security Act of 1974.

Among the actuarial assumptions
prescribed in part 4044 are interest
assumptions. These interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.
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Two sets of interest assumptions are
prescribed, one set for the valuation of
benefits to be paid as annuities and one
set for the valuation of benefits to be
paid as lump sums. This amendment
adds to appendix B to part 4044 the
annuity and lump sum interest
assumptions for valuing benefits in
plans with valuation dates during
January 1997.

For annuity benefits, the interest
assumptions will be 5.80 percent for the
first 25 years following the valuation
date and 5.00 percent thereafter. The
above annuity assumptions (in
comparison with those in effect during
December 1996) reflect a 5-year increase
in the period during which the initial
rate applies (from a period of 20 years
following the valuation date to a period
of 25 years following the valuation
date). The initial rate, in effect during
the 25-year period, represents a decrease
(from the initial rate in effect for
December 1996) of .20 percent. The
ultimate rate, in effect thereafter,
represents an increase of .25 percent
over the previous ultimate rate.

For benefits to be paid as lump sums,
the interest assumptions to be used by
the PBGC will be 4.50 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. The lump sum interest
assumptions represent a decrease (from
those in effect for December 1996) of .25
percent for the period during which a
benefit is in pay status and are
otherwise unchanged.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in plans with valuation dates
during January 1997, the PBGC finds
that good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a “‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—[AMENDED]

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, a new entry is
added to Table I, and Rate Set 39 is
added to Table I, as set forth below.
The introductory text of each table is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 4044—Interest Rates Used to Value Annuities and Lump Sums

TABLE |.—[ANNUITY VALUATIONS]

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, iz, * * *, and referred to generally as i) assumed to be
in effect between specified anniversaries of a valuation date that occurs within that calendar month; those anniversaries are specified in the
columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed anniversary date]

For valuation dates occurring in the month—

The values of i; are:

it for t= it

for t= it for t=

January 1997

* * *

.0580 1-25

.0500

>25 N/A N/A

TABLE Il.—[LUMP SUM VALUATIONS]

[In using this table: (1) For benefits for which the participant or beneficiary is entitled to be in pay status on the valuation date, the immediate an-
nuity rate shall apply; (2) For benefits for which the deferral period is y years (where y is an integer and 0 < y < nj), interest rate il shall
apply from the valuation date for a period of y years, and thereafter the immediate annuity rate shall apply; (3) For benefits for which the de-
ferral period is y years (where y is an integer and n; <y < n; + ny), interest rate i2 shall apply from the valuation date for a period of y—n;
years, interest rate i1 shall apply for the following n; years, and thereafter the immediate annuity rate shall apply; (4) For benefits for which
the deferral period is y years (where y is an integer and y > n; + ny), interest rate iz shall apply from the valuation date for a period of y—
n;—ny years, interest rate i shall apply for the following n; years, interest rate i1 shall apply for the following n; years, and thereafter the im-

mediate annuity rate shall apply]

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ]
On or after Before (percent) 1 I2 s M N2
* * * * *
39 01-1-97 02-1-97 4.50 4.00 4.00 4.00 7 8
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Issued in Washington, DC, on this 10th day
of December 1996.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 96—-31714 Filed 12—-12-96; 8:45 am]
BILLING CODE 7708-01-P

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Valuation of Benefits
and Assets; Expected Retirement Age

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Pension
Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans by substituting
new Table 1-97 in place of existing
Table 1-96 in appendix D. Table 1-97
applies to any plan being terminated
either in a distress termination or
involuntarily by the PBGC with a
valuation date falling in 1997, and is
used to determine expected retirement
ages for plan participants. This table is
needed in order to compute the value of
early retirement benefits and, thus, the
total value of benefits under the plan.
EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005-4026; 202—326-4024 (202—-326—
4179 for TTY and TDD).
SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) sets forth (in subpart B)
the methods for valuing plan benefits of
terminating single-employer plans
covered under Title 1V of the Employee
Retirement Income Security Act of 1974.
Under ERISA section 4041(c), plans
wishing to terminate in a distress
termination must value guaranteed
benefits and benefit liabilities under the
plan in accordance with part 4044,
subpart B. In addition, when the PBGC
terminates an underfunded plan

involuntarily pursuant to ERISA Section
4042(a), it uses the subpart B valuation
rules to determine the amount of the
plan’s underfunding.

Under §4044.51(b), early retirement
benefits are valued based on the annuity
starting date, if a retirement date has
been selected, or the expected
retirement age, if the annuity starting
date is not known on the valuation date.
Sections 4044.55 through 4044.57 set
forth rules for determining the expected
retirement ages for plan participants
entitled to early retirement benefits.
Appendix D of part 4044 contains tables
to be used in determining the expected
early retirement ages.

Table | in appendix D (Selection of
Retirement Rate Category) is used to
determine whether a participant has a
low, medium, or high probability of
retiring early. The determination is
based on the year a participant would
reach ““‘unreduced retirement age” (i.e.,
the earlier of the normal retirement age
or the age at which an unreduced
benefit is first payable) and the
participant’s monthly benefit at
unreduced retirement age. The table
applies only to plans with valuation
dates in the current year and is updated
annually by the PBGC to reflect changes
in the cost of living, etc.

Tables II-A, 11-B, and 1I-C (Expected
Retirement Ages for Individuals in the
Low, Medium, and High Categories
respectively) are used to determine the
expected retirement age after the
probability of early retirement has been
determined using Table I. These tables
establish, by probability category, the
expected retirement age based on both
the earliest age a participant could retire
under the plan and the unreduced
retirement age. This expected retirement
age is used to compute the value of the
early retirement benefit and, thus, the
total value of benefits under the plan.

This document amends appendix D to
replace Table I-96 with Table 1-97 in
order to provide an updated correlation,
appropriate for calendar year 1997,
between the amount of a participant’s
benefit and the probability that the
participant will elect early retirement.
Table 1-97 will be used to value benefits

in plans with valuation dates during
calendar year 1997.

The PBGC has determined that notice
of and public comment on this rule are
impracticable and contrary to the public
interest. Plan administrators need to be
able to estimate accurately the value of
plan benefits as early as possible before
initiating the termination process. For
that purpose, if a plan has a valuation
date in 1997, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 1997. Moreover, because
of the need to provide immediate
guidance for the valuation of benefits
under such plans, and because no
adjustment by ongoing plans is required
by this amendment, the PBGC finds that
good cause exists for making this
amendment to the regulation effective
less than 30 days after publication.

The PBGC has determined that this
action is not a ““significant regulatory
action’” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—[AMENDED]

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. Appendix D to part 4044 is
amended by removing Table 1-96 and
adding in its place Table 1-97 to read as
follows:

Appendix D to Part 4044—Tables Used
to Determine Expected Retirement Age

TABLE |-97—SELECTION OF RETIREMENT RATE CATEGORY
[For Plans with valuation dates after December 31, 1996, and before January 1, 1998]

Participant’s Retirement Rate Category is—
- : Low1 if Medium 2 if monthly benefit at High3 if
Participant reaches URA in year— monthly bene- A isy montr?ly bene-
fit at URA is fit at URA is
less than— From To greater than—
L9098 et 409 409 1,723 1,723
F999 e 421 421 1,771 1,771
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TABLE |-97—SELECTION OF RETIREMENT RATE CATEGORY—Continued
[For Plans with valuation dates after December 31, 1996, and before January 1, 1998]

Participant’s Retirement Rate Category is—

Participant reaches URA in year— morl;t?]\ll;lbgne- Medium > ”J‘F?A”tf‘s'y benefit at momﬁg 3biefne_
fit at URA is fit at URA is
less than— From To greater than—

2000 432 432 1,821 1,821
2001 445 445 1,872 1,872
2002 457 457 1,924 1,924
2003 470 470 1,978 1,978
2004 . 483 483 2,033 2,033
2005 ... 496 496 2,090 2,090
2006 510 510 2,149 2,149
2007 OF TALET ..ottt 525 525 2,209 2,209

1Table II-A.

2Table II-B.

3Table II-C.
* * * * *

Issued at Washington, D.C., this 10th day
of December, 1996.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 96-31713 Filed 12-12-96; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 57, Subpart B
RIN 0906-AA39

Grants for the Construction of
Teaching Facilities for Health
Professions Personnel

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Final rule.

SUMMARY: This final rule removes
obsolete regulations that governed old
sections 720-726, Part B, Title VII, of
the Public Health Service (PHS) Act,
which addressed the award of grants
and loan guarantees and interest
subsidies for the construction of
teaching facilities for medical, dental,
and other health personnel. The Health
Professions Education Extension
Amendments of 1992, Pub. L. 102-408,
repealed Part B of Title VII, Public
Health Service Act. Accordingly, the
provisions of 42 CFR Part 57, Subpart B,
are obsolete.

EFFECTIVE DATE: This regulation is
effective December 13, 1996.

FOR FURTHER INFORMATION CONTACT: Mrs.
Charlotte G. Pascoe, Director, Division
of Facilities Compliance and Recovery,
Bureau of Health Resources
Development, Health Resources and

Services Administration, room 7-31,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857; telephone:
(301) 443-5656.

SUPPLEMENTARY INFORMATION: The
Health Professions Education Extension
Amendments of 1992, Pub. L. 102-408,
repealed Part B of Title VII, Public
Health Service Act. Accordingly, the
provisions of 42 CFR Part 57, Subpart B,
are obsolete. Sections 57.101 through
57.112 and Appendix A are removed
from the Code of Federal Regulations.
The Public Health Service strongly
encourages all grant and contract
recipients to provide a smoke-free
workplace and to promote the non-use
of all tobacco products. In addition,
Pub.L. 103-227, the Pro-Children Act of
1994, prohibits smoking in certain
facilities (or, in some cases, any portion
of a facility) in which regular or routine
education, library, day care, health care
or early childhood development
services are provided to children.

Justification for Omitting Notice of
Proposed Rulemaking

Since this amendment is of a
technical nature, the Secretary has
determined, pursuant to 5 U.S.C. 553
and departmental policy, that it is
unnecessary and impractical to follow
proposed rulemaking procedures or to
delay the effective date of these
regulations.

Economic Impact

Executive Order 12866 requires that
all regulations reflect consideration of
alternatives, of costs, of benefits, of
incentives, of equity, and of available
information. Regulations must meet
certain standards, such as avoiding
unnecessary burden. Regulations which
are “‘significant” because of cost,

adverse effects on the economy,
inconsistency with other agency actions,
effects on the budget, or novel legal or
policy issues, require special analysis.

The Department believes that the
resources required to implement the
requirements in this regulation are
minimal. Therefore, in accordance with
the Regulatory Flexibility Act of 1980,
the Secretary certifies that this
regulation will not have a significant
impact on a substantial number of small
entities. For the same reasons, the
Secretary has also determined that this
is not a “‘significant” rule under
Executive Order 12866.

Paperwork Reduction Act of 1980

This final rule contains no
information collection or reporting
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1980.

List of Subjects in 42 CFR Part 57

Aged, Dental Health, Education of the
Disadvantaged, Educational facilities,
Educational study program, Grant
programs—education, Grant programs—
health, Health facilities, Health
professions, Loan programs, Medical
and dental schools, Scholarships and
fellowships, Student aid.

Dated: July 15, 1996.
Ciro V. Sumaya,
Administrator.
Approved: November 26, 1996.
Donna Shalala,
Secretary.

Accordingly, under the authority of
Public Law 102-408, 42 CFR part 57 is
amended as follows:
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PART 57—GRANTS FOR
CONSTRUCTION OF TEACHING
FACILITIES, EDUCATION
IMPROVEMENTS, SCHOLARSHIPS
AND STUDENT LOANS

Subpart B—Grants for Construction of
Teaching Facilities for Health
Professions Personnel

Subpart B to Part 57-[Removed]

Appendix A to Subpart B-[REMOVED]
1. Part 57, Subpart B, is removed.

Part 57, Subpart B, 8§57.101-57.112

[FR Doc. 96-30910 Filed 12-12-96; 8:45 am]
BILLING CODE 4160-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 95-152; RM-8700]
Radio Broadcasting Services;

Brackettville, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Tim Walker, allots Channel
234A to Brackettville, Texas. See 60 FR
52641, October 10, 1995. Channel 234A
can be allotted to Brackettville in
compliance with the Commission’s
distance separation requirements with a
site restriction of 0.7 kilometers (0.4
miles) south. The coordinates for
Channel 234A at Brackettville are 29—
19-00 and 100-25-03. Because the
allotment at Brackettville creates a
short-spacing to Station XHTA(FM),
Piedras Negras, Coahuila, Mexico, we
have obtained Mexican approval for
Channel 234A at Brackettville, Texas, as
a limited and restricted short-spaced
allotment. With this action, this
proceeding is terminated.

DATES: Effective January 21, 1997. The
window period for filing applications
will open on January 21, 1997, and close
on February 21, 1997.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-152,
adopted November 29, 1996, and
released December 6, 1997. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M

Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, ITS, Inc., (202) 857—
3800, 2100 M Street, NW, Suite 140,
Washington, D.C. 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Brackettville, Channel 234A.
Federal Communications Commission
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31660 Filed 12—12-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-15; RM—8748 and RM—
8798]

Radio Broadcasting Services; Barron
and Rice Lake, WI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action in this document
allots Channel 249A to Barron,
Wisconsin, in response to a petition
filed by Barron Broadcasting
Corporation. See 61 FR 8230, March 4,
1996. The coordinates for Channel 249A
are 45-29-00 and 91-49-30. There is a
site restriction 9.5 kilometers (5.9 miles)
north of the community. In response to
a counterproposal filed by Red Cedar
Broadcasters, Inc., we shall substitute
Channel 256C2 for Channel 249C3 at
Rice Lake, Wisconsin, and modify the
license for Station WAQE-FM
accordingly. The coordinates for
Channel 256C2 at Rice Lake are 45-23—
00 and 91-51-00. Canadian concurrence
has been obtained for the allotment of
Channel 249A at Barron and Channel
256C2 at Rice Lake. With this action,
this proceeding is terminated.

DATES: Effective January 21, 1997. The
window period for filing applications
for Channel 249A at Barron, Wisconsin,
will open on January 21, 1997, and close
on February 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 96-15,
adopted November 29, 1996, and
released December 6, 1996. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW, Washington,
D.C. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by removing Channel 249C3
and adding Channel 256C2 at Rice Lake
and by adding Barron, Channel 249A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division Mass Media Bureau.

[FR Doc. 96-31658 Filed 12—-12-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

48 CFR Part 231
[DFARS Case 96-D330]

Defense Federal Acquisition
Regulation Supplement; Individual
Compensation

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 8071 of
Pub. L. 104-208 by placing a ceiling on
allowable individual compensation
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under DoD contracts when payments are
from funds appropriated in fiscal year
1997.

DATES: Effective date: December 13,
1996.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before February 11, 1997, to be
considered in the formulation of the
final rule.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Sandra G. Haberlin, PDUSD (A&T)
DP (DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602—0350. Please
cite DFARS Case 96-D330 in all
correspondence related to this issue.
FOR FURTHER INFORMATION CONTACT:

Ms. Sandra G. Haberlin, (703) 602—0131.

SUPPLEMENTARY INFORMATION:

A. Background

This interim rule revises DFARS
231.205-6, Compensation for Personal
Services, to implement Section 8071 of
the National Defense Appropriations
Act for Fiscal Year 1997 (Pub. L. 104—
208). Section 8071 limits allowable
individual compensation costs for all
contractor personnel to $250,000 per
year. This restriction applies to DoD
contracts when payments are from
funds appropriated in fiscal year 1997.

B. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this rule as an interim rule.
Urgent and compelling reasons exist to
promulgate this rule without prior
opportunity for public comment. This
rule implements Section 8071 of the
National Defense Appropriations Act for
Fiscal Year 1997 (Pub. L. 104-208),
which was effective upon enactment on
September 30, 1996. However,
comments received in response to the
publication of this rule will be
considered in formulating the final rule.

C. Regulatory Flexibility Act

The interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because most contracts awarded to
small entities use simplified acquisition
procedures or are awarded on a
competitive, fixed-price basis, and do
not require application of the cost
principle contained in this rule. An
Initial Regulatory Flexibility Analysis
has, therefore, not been performed.

Comments are invited from small
businesses and other interested parties.
Comments from small entities
concerning the affected DFARS subpart
also will be considered in accordance
with Section 610 of the Act. Such
comments should be submitted
separately and should cite DFARS Case
96-D330 in correspondence.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the interim rule does
not impose any new reporting or
recordkeeping requirements which
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 231

Government procurement.
Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 231 is
amended as follows:

1. The authority citation for 48 CFR
Part 231 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 231—CONTRACT COST
PRINCIPLES AND PROCEDURES

2. Section 231.205-6 is amended by
redesignating paragraphs (a)(2)(i) and
(a)(2)(ii) as paragraphs (a)(2)(i)(A) and
(@)(2)(i)(B), respectively, and by adding
a new paragraph (a)(2)(ii) to read as
follows:

231.205-6 Compensation for personal
services.

@@ * * =

(ii) Costs for individual compensation
in excess of $250,000 per year are
unallowable under new DoD contracts
funded by fiscal year 1997
appropriations (Section 8071 of Public
Law 104-208). For purposes of this
limitation, the term “‘compensation”
means—

(A) The total amount of taxable wages
paid to the employee for the year
concerned; plus

(B) The total amount of elective
deferred compensation earned by the
employee in the year concerned.

* * * * *
[FR Doc. 96-31677 Filed 12—-12-96; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Chapter |

[Notice No. 96-25]

Advisory Notice: Transportation of Air

Carrier Company Materials (COMAT)
by Aircraft

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Advisory guidance.

SUMMARY: This document provides
advisory guidance as to the extent and
application of exceptions from the
Hazardous Materials Regulations
applicable to the transportation of an air
carrier’'s company materials.

FOR FURTHER INFORMATION CONTACT:
Edward T. Mazzullo, Director, Office of
Hazardous Materials Standards, RSPA,
Department of Transportation, 400
Seventh Street, S.W., Washington, DC
20590-0001, Telephone (202) 366—8553.
SUPPLEMENTARY INFORMATION: In
testimony at a recent hearing conducted
by the National Transportation Safety
Board (NTSB), and in a position paper
prepared for the hearing by the Air Line
Pilots Association (ALPA), concerns
were expressed with regard to the
provisions of §175.10(a)(2) of the
Hazardous Materials Regulations (HMR;
49 CFR Parts 171-80), applicable to an
air carrier’s transportation of its own
company materials (COMAT). This
advisory guidance is being issued to
clarify the application of these
provisions of the HMR and to overcome
a number of apparent
misunderstandings of them.

Part 175 of the HMR is entitled
““Carriage By Aircraft” and applies to
the acceptance for transportation,
loading, and transportation of hazardous
materials in any aircraft in the United
States and in aircraft of U.S. registry
anywhere in air commerce. Section
175.10 of the part is entitled
“Exceptions.” Paragraph (a)(2) of the
section (herein referred to as the
COMAT exception) follows an
introduction stating *“This subchapter
[the HMR] does not apply to:”” and reads
as follows:

(2) Hazardous materials required aboard an
aircraft in accordance with the applicable
airworthiness requirements and operating
regulations. Unless otherwise approved by
the Associate Administrator for Hazardous
Materials Safety, items of replacement for
such hazardous materials must be
transported in accordance with this
subchapter except that—

(i) In place of the required packagings,
packagings specially designed for the
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transport of aircraft spares and supplies may
be used, provided such packagings provide at
least an equivalent level of protection to
those that would be required by this
subchapter;

(ii) Aircraft batteries are not subject to
guantity limitations such as those provided
in §172.101 or §175.75(a) of this subchapter;
and, (iii) A tire assembly with a serviceable
tire is not subject to the provisions of this
subchapter provided the tire is not inflated
to a gauge pressure exceeding the maximum
rated pressure for that tire.

The first sentence of paragraph (a)(2)
addresses hazardous materials required
for the operation of an aircraft under
applicable provisions of Federal
Aviation Administration regulations in
14 CFR. These items include equipment
required to be carried aboard the
aircraft, such as portable fire
extinguishers, and installed equipment
containing hazardous materials, such as
cylinders containing oxygen. This
sentence simply reiterates that the HMR
do not apply to installed components of
an aircraft and other items required to
be on the aircraft, because the HMR
regulate hazardous materials
transported in commerce (e.g.,
hazardous materials transported as
cargo, baggage, or as items carried on by
passengers or crewmembers).

The second sentence of paragraph
(a)(2) contains introductory text and
three subparagraphs and states, in part,
that ** * * * jtems of replacement for
such hazardous materials must be
transported in accordance with this
subchapter [the HMR] * * *
[emphasis added]. The sentence
addresses only items of replacement for
those hazardous materials required
aboard an aircraft in accordance with
the applicable airworthiness
requirements and operating regulations.
These replacement items are transported
in commerce and must be offered and
transported in conformance with the
HMR, except for the limited relief
provided in subparagraphs (i), (ii), and
(iii).

The exceptions in the second
sentence do not apply to many of the
hazardous materials consumed or used
in the aircraft industry such as paints,
chemicals for corrosion removal,
automotive batteries, engine-powered
ground equipment containing fuel, and
wastes. These materials must be offered
and transported in conformance with
the HMR.

Serviceable items and items removed
for servicing or repair, that are items of
replacement, are eligible for the
exceptions in § 175.10(a)(2) when
otherwise offered for transportation in
compliance with the HMR. However, an
expendable device such as a fuel
saturated filter or an oxygen generator

removed from an aircraft for immediate
or eventual disposal is not an item of
replacement and may not be carried
aboard aircraft under §175.10(a)(2).

Subparagraph (a)(2)(i) permits the use
of packagings specially designed for the
transport of aircraft spares and supplies,
provided such packagings provide at
least an equivalent level of protection to
those that would otherwise be required
by the HMR. This exception allows air
carriers to use specialized packagings
not specifically addressed in the HMR,
such as lined aluminum cases for
overpacking cylinders. It does not
address materials that are not necessary
to meet applicable airworthiness
requirements and operating regulations.
Subparagraph (a)(2)(ii) provides relief
from quantity limitations for aircraft
batteries, allowing aircraft batteries
which are COMAT to be transported in
larger sizes or in greater quantities than
would normally be permitted, when all
other provisions of the HMR are
followed.

Subparagraph (a)(2)(iii) removes the
application of the HMR from a tire
assembly with a serviceable tire
provided the tire is not inflated to a
gauge pressure exceeding the maximum
rated pressure for that tire. Only this
third exception relating to tires, removes
the application of the HMR. Therefore,
among other requirements, the
following apply to all hazardous
materials carried as items of
replacement (as discussed above) under
the COMAT provisions of
subparagraphs (a)(2)(i) and (ii):

Subject Citation: 49 CFR—
Training .......ccccceeeeeeee Part 172, Subpart H
and §175.20.
Forbidden Materials .. | 8§173.21 and
173.54.
Packaging ...........c...... Parts 172, 173 and
178. In particular
173.24, 173.24a
and 173.27.
Marking ........cccoeeeenee. Part 172, Subpart D.
Labeling .......ccooeevienn Part 172, Subpart E.
Shipping Papers and Part 172, Subpart C.
Certification.

§8§172.101 and
173.27.

Quantity limitations
per package—Pas-
senger Aircraft.

Quantity limitations
per package—
Cargo Aircraft.

Quantity limitations—
Inaccessible cargo
compartments.

Notification of Pilot-in-
Command.

Reports of discrep-
ancies.

Incident Reporting

§8§172.101 and
173.27.

§175.75.

§175.33.
§175.31.

§8§171.15 and
171.16.

RSPA published a document entitled
“Advisory Guidance; Offering,
Accepting, and Transporting Hazardous
Materials” in the Federal Register on
June 14, 1996 (61 FR 30444). The
guidance addressed a number of topics
related to the safe transportation of
hazardous materials.

Persons who supervise or perform
hazardous materials functions,
including persons who manufacture
packagings, prepare and package
hazardous materials and otherwise
perform functions leading to the
introduction of hazardous materials into
transportation, are encouraged to review
the guidance in its entirety. See the
definition of ““Hazmat employer” and
““Hazmat employee” in 49 CFR 171.8. In
many cases, more than one person may
be involved in the performance of
offering functions in addition to the
person executing the certification
required by §172.204. See RSPA’s
interpretations at 55 FR 6758 (Feb. 26,
1990) and 57 FR 48740 (Oct. 28, 1992).

As stated in section 1l of the advisory
guidance (61 FR at 30446):

The HMR are only effective when persons
who engage in day-to-day transportation-
related activities make a concerted effort to
ensure their own compliance, as well as that
of others from who they may receive
shipments.

RSPA urges all persons involved in
hazardous materials transportation
activities to carefully examine all of
their procedures to ensure conformance
with the HMR.

Issued in Washington, DC, on December
10, 1996.

Alan |. Roberts,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 96-31648 Filed 12—-12-96; 8:45 am]
BILLING CODE 4910-60-P

49 CFR Chapter |
[Notice No. 96-24]
Advisory Guidance; Transportation of

Hazardous Materials in MC 330 and MC
331 Cargo Tanks

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Advisory guidance.

SUMMARY: Recently, RSPA was advised
by the Federal Highway Administration
of a hazardous materials incident which
occurred in North Carolina on
September 8, 1996. Preliminary
information suggests there may be a
problem in the unloading configuration
of a number of MC 330 and MC 331
cargo tank motor vehicles used to
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transport liquefied petroleum gas. The
problem may result in a failure of a
cargo tank’s excess flow feature within
its emergency discharge control system
to function when a transfer hose or
piping fails. Persons involved in the
design, manufacture, assembly,
maintenance, or transportation of
hazardous materials in MC 330 and MC
331 cargo tank motor vehicles are
reminded that these tanks and their
components must conform to the
Hazardous Materials Regulations.

FOR FURTHER INFORMATION CONTACT: Ron
Kirkpatrick, Office of Hazardous
Materials Technology, Research and
Special Programs Administration,
telephone (202) 366—4545, or Steve
Keppler, Office of Motor Carrier Safety
and Technology, Safety & Hazardous
Materials Division, Federal Highway
Administration, telephone (202) 366—
2978, U.S. Department of Transporta-
tion, 400 Seventh Street, S.W.,
Washington, D.C. 20590-0001.
SUPPLEMENTARY INFORMATION: On
September 8, 1996, more than 35,000
gallons of propane were released during
a delivery at a bulk storage facility in
Sanford, NC. During the unloading of an
MC 331 cargo tank into two 30,000-
gallon storage tanks, the discharge hose
became separated from its hose coupling
at the storage tank inlet connection.
Most of the cargo tank’s 9800 gallons
and more than 30,000 gallons from the
storage tanks were released during this
incident.

The driver became aware of the
system failure when the hose began to
violently oscillate while releasing liquid
propane. He immediately shut down the
engine, stopping the discharge pump,
but he could not access the remote
closure control to close the internal stop
valve. The excess flow feature of the
emergency discharge control system did
not function, and propane continued to
be released from the system.
Additionally, the back flow check valve
on the storage tank system did not
function and propane was released from
the storage tanks. In light of the large
quantity of propane released, this
incident could have resulted in a loss of
life and significant property damage if
the gas had reached an ignition source.
Fortunately, there was no fire.

Over the past ten years, nine similar
instances of propane release have been
reported that involved local deliveries
by small cargo tank motor vehicles. In
each instance, the amount of propane
released was much less than in the
Sanford incident. However, fires
resulted in the majority of these
incidents, and several persons were
injured. From a review of the reports, it

appears that the excess flow feature of
the emergency discharge control
systems did not function as intended. In
most cases, leakage was stopped by
using the remote emergency shut-down
operator to close the internal stop valve.

Manufacturers of MC 331 cargo tanks
and persons who operate, repair, test,
inspect, assemble or modify MC 330 or
MC 331 cargo tanks are reminded of the
following requirement in the Hazardous
Materials Regulations (HMR):

For MC 331 cargo tanks intended for
use in transporting compressed gas
(except carbon dioxide, refrigerated
liquid), §178.337-11(a)(1)(i) specifies:
Each internal self-closing stop valve and
excess flow valve must automatically
close if any of its attachments are
sheared off or if any attached hoses or
piping are separated.

Although the regulatory citation is not
the same as when the rule was first
adopted, this requirement has been in
the HMR for more than forty years.

For MC 330 and MC 331 cargo tanks,
§173.315(n) specifies: Each MC 330 and
MC 331 cargo tank used to transport a
flammable gas, anhydrous ammonia or
hydrogen chloride, refrigerated liquid
must have each liquid opening
equipped in accordance with § 178.337—
11 of this subchapter.

Similar requirements also are
specified in Occupational Safety and
Health Administration regulations (29
CFR 1910.110) and in the National Fire
Protection Association’s **Standard for
the Storage and Handling of Liquefied
Petroleum Gases” (NFPA 58).

On June 14, 1996, RSPA published a
document entitled ““Advisory Guidance;
Offering, Accepting, and Transporting
Hazardous Materials” in the Federal
Register (61 FR 30444). The guidance
addressed a number of topics related to
the safe transportation of hazardous
materials. Persons who supervise or
perform hazardous materials functions,
including persons who design,
manufacture, assemble, maintain or
operate cargo tanks, or otherwise
perform functions leading to the
introduction of hazardous materials into
transportation, are encouraged to review
the guidance in its entirety and to take
all necessary measures to ensure
compliance with the HMR.

Issued in Washington, DC on December
10, 1996.
Alan I. Roberts,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 96-31731 Filed 12-12-96; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 960919266-6336-02; I.D.
082096D]

RIN 0648—-AD91

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Queen
Conch Resources of Puerto Rico and
the U.S. Virgin Islands; Initial
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement the Fishery Management
Plan for Queen Conch Resources of
Puerto Rico and the U.S. Virgin Islands
(FMP). The FMP restricts the taking of
gueen conch in or from the exclusive
economic zone (EEZ) around Puerto
Rico and the U.S. Virgin Islands (USVI)
in order to restore overfished stocks.
EFFECTIVE DATE: January 13, 1997.
ADDRESSES: Requests for copies of the
Final Regulatory Flexibility Analysis
(FRFA) should be sent to the Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702. Requests for copies of the FMP,
which includes a regulatory impact
review (RIR)/initial regulatory flexibility
analysis (IRFA), and a final
environmental impact statement (FEIS),
should be sent to the Caribbean Fishery
Management Council (Council), 268
Munoz Rivera Avenue, Suite 1108, San
Juan, PR 00918-2577.

FOR FURTHER INFORMATION CONTACT:
Georgia Cranmore, 813-570-5305.
SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Council under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

Background information on the conch
resources of the Caribbean EEZ and the
rationale for the management measures
in the FMP were contained in the
preamble to the proposed rule (61 FR
50794, September 27, 1996) and are not
repeated here.

Public comments were invited on the
FMP, the proposed rule, the IRFA, and
other supporting documents through
November 12, 1996. NMFS approved
the FMP on November 22, 1996.

Comments and Responses

Comments were received from the
U.S. Fish and Wildlife Service
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(USFWS), the Environmental Protection
Agency (EPA), and the Center for
Marine Conservation (CMC). USFWS
believes the FMP and associated
documents outline the resource and
proposed impacts adequately. The EPA
concluded that it has no objection to the
implementation of the FMP.

Comment: CMC supports the
management measures but is concerned
that these measures alone may not
accomplish the goals of eliminating
overfishing, ensuring a sustainable
fishery, or restoring healthy conch
populations. CMC urges NMFS to
consider a prohibition of scuba harvest,
the establishment of protected areas,
and the development of management
measures for other species in the
management unit.

Response: NMFS believes that the
FMP is a good first step in the
restoration of queen conch populations
in the U.S. Caribbean; however, NMFS
agrees with CMC that more needs to be
done in the very near future to further
reduce fishing mortality. Although the
prohibition on harvest by scuba diving
was a preferred option, the Council
heard testimony from conch fishermen
during public hearings that most of their
recent catches are from the EEZ. The
Council was unwilling to impose such
a major burden on the conch fishermen
without additional information on catch
histories and population trends. Puerto
Rico is considering a number of marine
reserves in State waters, and the Council
is developing an amendment to its coral
plan to establish a marine reserve off St.
John, USVI. Additional protected areas,
which will benefit conch populations,
are expected to be established in the
U.S. Caribbean as an alternative to more
traditional fishery management
measures. Most organisms sold as curios
and used in handicrafts in Puerto Rico
are imported, primarily from the
Philippines. Commercial shell
collecting does not appear to be a
problem here as it is in other areas.
However, the Council is prepared to
address impacts of the collection of
mollusk shells for the curio market if
information becomes available
indicating the need for action.

Classification

The Regional Administrator,
Southeast Region, NMFS, determined
that the FMP is necessary for the
conservation and management of the
conch resources of the Caribbean Sea
and that it is consistent with the
Magnuson-Stevens Act and other
applicable law.

This action has been determined to be
not significant for purposes of E.O.
12866.

The Council prepared an FEIS for this
FMP; a notice of availability for public
comment was published on August 29,
1966 (61 FR 45395). According to the
FEIS, the restrictions in the FMP would
benefit the natural environment for the
queen conch fishery.

The Council prepared an IRFA for the
proposed rule as required under the
Regulatory Flexibility Act. The IRFA
concluded that the FMP’s proposed
measures would, if approved and
implemented, have a significant
economic effect on a substantial number
of small entities. Copies of the IRFA are
available from the Council (see
ADDRESSES).

Following the public comment, NMFS
prepared an FRFA. Copies of the FRFA
are available from NMFS (see
ADDRESSES). The following is a
summary of the FRFA.

This final rule is necessary to rebuild
the overfished queen conch resource in
the U.S. EEZ around Puerto Rico and
the USVI (Caribbean EEZ). Trends in
gueen conch landings since the early
1980s suggest declines in abundance of
over 50 percent. This rule is designed to
rebuild the overfished conch resources
in the Caribbean EEZ by protecting
spawning stocks and reducing fishing
effort. This rule (1) requires that a
Caribbean conch resource in or from the
Caribbean EEZ be landed in its shell; (2)
prohibits possession and sale of queen
conch below a minimum size; (3)
establishes daily recreational and
commercial harvest limits for queen
conch; (4) establishes a 3-month closed
season regarding the harvest of queen
conch; and (5) prohibits the use of
hookah gear for harvesting queen conch.

The one substantive public comment
received on the proposed rule suggested
that the Council should propose
additional actions to restore queen
conch stocks, such as a prohibition of
the use of scuba for harvesting conch.
NMFS observes, however, that the
Council did consider and assess options
for additional management actions in its
RIR/IRFA and in other analyses of the
impacts of various management options
(e.g., the FEIS). The Council concluded
that the other options considered were
likely to increase short-term, adverse
economic impacts or were unnecessary
at this time for achieving the FMP’s
objectives. In approving the FMP, NMFS
agreed with the conclusions of the
Council’s analyses of regulatory
impacts. Accordingly, this comment did
not result in changes to the conclusions
of the IRFA.

The FRFA indicates that this rule will
result in significant economic impacts
on a substantial number of small
entities. The commercial queen conch

fishery is composed entirely of small
businesses. Although the exact number
of small businesses is unknown, the
Council’s analyses indicate that at least
30 percent of all queen conch fishing
trips will be affected by the rule. The
requirement to land queen conch in the
shell, rather than discarding the shell at
sea, can reduce the ex-vessel value of a
day’s catch because vessel capacity may
be exceeded in certain small vessels
traditionally used in this fishery. The
size limit would increase the cost of
fishing and reduce the amount of conch
taken on some trips, at least in the short
term. However, the Council was unable
to quantify these potential changes in
net benefits because most quantitative
data have not been collected for this
previously unregulated fishery.
Assuming fishermen do not compensate
for the reduction in queen conch
harvests through increased harvests of
other species, estimated reductions in
gross revenues per trip in Puerto Rico
under a commercial trip limit of 150
queen conch will average $12, a decline
of about 7.5 percent. Average gross
revenues per trip in the USVI will
decline by $5, a decline of less than 2
percent. Assuming most U.S. Caribbean
commercial queen conch fishermen
reside in Puerto Rico, the 5 percent
criterion for significant effects will
probably be met. Impacts on small
entities from the closed season (July—
September) are expected to be minimal
because fishermen will shift effort to
other fisheries, such as lobsters and
snappers, during the summer season.
Revenues for USVI queen conch
fishermen did not decline significantly
when a seasonal closure went into effect
in USVI waters. Prohibiting diving gear
that provides a continuous air supply
from the surface, such as hookah, is
likely to have only a very minor impact
on small entities. Although no data exist
to document the extent of the use of
hookah to take queen conch, it is
thought to be insignificant relative to
scuba and free-diving.

In trying to minimize significant
economic impacts on small entities, the
Council and NMFS considered
numerous management alternatives in
selecting the preferred management
measures regarding landing conch
whole, size limits, harvest limits, closed
season, and gear restrictions. In general,
the approved FMP measures will create
unavoidable short-term economic losses
for the impacted small business entities.
However, all these measures were
proposed by the Council and approved
by NMFS because they are considered
the most appropriate means of
rebuilding the overfished queen conch
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resource while maintaining an ongoing
commercial fishery. The long-term
biological and economic benefits of
these measures are expected to exceed
any short-term economic costs to the
fishery. The Council considered a 5-year
moratorium on harvesting queen conch,
which would have had severe economic
impacts. The Council chose, instead, to
pursue an effort-reduction program with
fewer economic impacts than the total
closure. Regarding the measure
requiring landing of whole conch, the
FRFA indicates that this would allow
enforcement personnel to identify the
conch species and, thus, enforce the
minimum size limit for queen conch.
This provision is expected to reduce
fishing effort by limiting the amount of
gueen conch that can be carried aboard
a fishing vessel. Conch fishermen
testified that they would prefer to land
conch meat only; however, there is no
readily available method of
distinguishing between the meats of
gueen conch and other conch resources.
In addition, there is no reliable
correlation between the age of a queen
conch and the weight of its meat.
Regarding the size limits, recent
scientific studies indicate that
protecting queen conch less than 9
inches (22.9 cm) in length and less than
¥s inch (9.5 mm) in lip width is likely
to increase the spawning stock biomass.
Lower size limits are not expected to
achieve this objective although they
would likely have a reduced impact on
small entities. Regarding harvest limits,
the Council believes that the limit of
150 queen conch per day will restrict
commercial fishermen to approximately
current levels of harvest. An alternative
considered by the Council was to
establish a harvest limit of 75 queen
conch per commercial fisherman.
However, the Council decided, based on
anticipated adverse economic impacts,
to maintain current levels of harvest
until data show that a reduction in the
harvest limit is necessary. Regarding the
closed season from July through
September, impacts on small entities are
expected to be minimal because
fishermen will shift effort to other
fisheries, such as spiny lobsters and reef
fish, during this period. Regarding gear
restrictions, overfishing of nearshore
areas has led to an increased reliance on
the harvest of queen conch in deeper
waters by scuba and hookah diving.
Increased access to deeper waters by
these methods could result in the
elimination of some of the last
remaining sources of conch recruitment.
Although the Council considered a
prohibition on harvest of queen conch
by scuba in the EEZ, potential adverse

economic impacts of this alternative
convinced the Council to recommend
only a prohibition against devices that
provide a continuous air supply from
the surface, such as hookah. Such
devices are not often used in the EEZ of
the U.S. Caribbean. By allowing
extended time on the ocean floor,
hookah diving significantly increases
harvesting time compared to scuba and
free-diving.

This action would not revise existing,
or establish any new reporting,
recordkeeping, or other compliance
requirements.

List of Subjects in Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: December 6, 1996.

Charles Karnella,
Acting Deputy Assistant Administrator for
Fisheries.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

2.1n 8622.1, table 1, an entry is added
in alphabetical order to read as follows:

§622.1 Purpose and scope.

* * * * *

TABLE 1.—FMPS IMPLEMENTED
UNDER PART 622

Respon-
sible fish- .
FMP title ery man- Gg;g;z;lggl-
agement
council(s)
* * * * *
FMP for Queen CFMC ....... Caribbean.
Conch Re-
sources of
Puerto Rico and
the U.S. Virgin
Islands.
* * * * *

3. In §622.2, the definition for
““Caribbean conch resource” is added in
alphabetical order to read as follows:

§622.2 Definitions and acronyms.
* * * * *

Caribbean conch resource means one

or more of the following species, or a
part thereof:

(1) Atlantic triton’s trumpet, Charonia
variegata.

(2) Cameo helmet, Cassis
madagascarensis.

(3) Caribbean helmet, Cassis tuberosa.

(4) Caribbean vase, Vasum
muricatum.

(5) Flame helmet, Cassis flammea.

(6) Green star shell, Astrea tuber.

(7) Hawkwing conch, Strombus
raninus.

(8) Milk conch, Strombus costatus.

(9) Queen conch, Strombus gigus.

(10) Roostertail conch, Strombus
gallus.

(11) True tulip, Fasciolaria tulipa.

(12) West Indian fighting conch,
Strombus pugilis.

(13) Whelk (West Indian top shell),
Cittarium pica.
* * * * *

4. In §622.33, paragraph (c) is added
to read as follows:

§622.33 Caribbean EEZ seasonal and/or
area closures.
* * * * *

(c) Queen conch closure. From July 1
through September 30, each year, no
person may fish for queen conch in the
Caribbean EEZ and no person may
possess on board a fishing vessel a
queen conch in or from the Caribbean
EEZ.

5. In §622.37, paragraph (g) is added
to read as follows:

§622.37 Minimum sizes.

* * * * *

(g) Caribbean queen conch—9 inches
(22.9 cm) in length, that is, from the tip
of the spire to the distal end of the shell,
and ¥s inch (9.5 mm) in lip width at its
widest point. A queen conch with a
length of at least 9 inches (22.9 cm) or
a lip width of at least 3s inch (9.5 mm)
is not undersized.

6. In §622.38, paragraph (g) is added
to read as follows:

§622.38 Landing fish intact.

* * * * *

(9) A Caribbean conch resource in or
from the Caribbean EEZ must be
maintained with meat and shell intact.

7.1n §622.39, paragraph (e) is added
to read as follows:

§622.39 Bag and possession limits.
* * * * *

(e) Caribbean queen conch—(1)
Applicability. Paragraph (a)(1) of this
section notwithstanding, the bag limit of
paragraph (e)(2) of this section does not
apply to a fisherman who has a valid
commercial fishing license issued by
Puerto Rico or the U.S. Virgin Islands.
See §622.44 for the commercial daily
trip limit.
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(2) Bag limit. The bag limit for queen
conch in or from the Caribbean EEZ is
3 per person or, if more than 4 persons
are aboard, 12 per boat.

8. In §622.41, paragraph (f) is added
to read as follows:

§622.41 Species specific limitations.

* * * * *

(f) Caribbean queen conch. In the
Caribbean EEZ, no person may harvest
queen conch by diving while using a
device that provides a continuous air
supply from the surface.

9. In 8§622.44, paragraph (f) is added
to read as follows:

§622.44 Commercial trip limits.

* * * * *

(f) Caribbean queen conch. A person
who fishes in the Caribbean EEZ and is
not subject to the bag limit may not
possess in or from the Caribbean EEZ
more than 150 queen conch per day.

[FR Doc. 96-31588 Filed 12—-12-96; 8:45 am]
BILLING CODE 3510-22-W
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Natural Resources Conservation
Service

7 CFR Part 1470
RIN 0578-AA21

Wildlife Habitat Incentives Program

AGENCY: Commodity Credit Corporation;
Natural Resources Conservation Service,
United States Department of
Agriculture.

ACTION: Notice of proposed rulemaking
with request for comments.

SUMMARY: The Federal Agriculture
Improvement and Reform Act
authorized the establishment of a
Wildlife Habitat Incentives Program
within NRCS. The Commodity Credit
Corporation (CCC) and the Natural
Resources Conservation Service (NRCS)
are issuing a proposed rule for
implementation of the Wildlife Habitat
Incentives Program.

DATES: Comments must be received by
January 27, 1997.

ADDRESSES: All comments concerning
this proposed rule should be addressed
to Warren M. Lee, Director, Watersheds
and Wetlands Division, Natural
Resources Conservation Service, P.O.
Box 2890, Washington, D.C. 20013—
2890. Attention: WHIP. Fax: 202—-690—
1462. This rule may also be accessed,
and comments submitted, via Internet.
Users can access the NRCS Federal
Register homepage and submit
comments at http://
astro.itc.nrcs.usda.gov:6500.

FOR FURTHER INFORMATION CONTACT:
Jeanne Melanson, Program Manager,
Watersheds and Wetlands Division,
Natural Resources Conservation Service,
(202) 720-3534.

SUPPLEMENTARY INFORMATION:
Background

The desirability of an area for habitat
depends upon the wildlife species

involved. Even so, wildlife habitats of
all types have become degraded as a
result of development pressures. As
development encroaches and replaces
the existing habitat, the wildlife
dependent upon that habitat is also
replaced. A number of habitat types that
existed at the time of European
settlement (including many of our
native grasslands, savannas, barrens,
and certain types of forestlands) have
almost disappeared from the landscape.

Often, the loss of a habitat means the
irretrievable loss of the species
dependent upon that habitat. Of all
North American birds, those occupying
grasslands throughout the Great Plains
are experiencing the steepest, most
consistent, and most widespread
declines. Approximately 83 percent of
these species show decreasing
population trends from 1963 to 1993. In
the West, intensification of cultivated
cropland, especially in irrigated areas,
has contributed to a 68 percent decrease
in the harvest of ring-necked pheasants.
Other habitats such as wetlands,
riparian forests, and rivers and streams
have suffered a serious decline in
quality and or quality. These changes
also impact wildlife populations.

Executive Order 12866

The Office of Management and Budget
(OMB) determined that this proposed
rule is significant and was reviewed by
the Office of Management and Budget
under Executive Order 12866. Pursuant
to §6(a)(3) of Executive Order 12866,
CCC and NRCS conducted a benefit-cost
assessment of the potential impacts
associated with this proposed rule. CCC
and NRCS concluded from the benefit-
cost assessment that the overall impacts
of WHIP will be beneficial. CCC and
NRCS determined that the development
of partnerships to provide expert
technical assistance will ensure
customers are afforded the best
opportunity for success. In this manner,
CCC and NRCS believe that WHIP will
provide for wildlife habitat, help
improve the quality of life for
participants, and have a neutral to
positive impact on local economies.
Copies of the benefit-cost assessment are
available upon request from Jeanne
Melanson, Program Manager,
Watersheds and Wetlands Division,
Natural Resources Conservation Service,
P.O. Box 2890, Washington, D.C. 20013—
2890.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because neither
the CCC or NRCS are required by 5
U.S.C. 553 or any other provision of law
to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Environmental Evaluation

It has been determined through an
environmental review that the issuance
of this proposed rule will not have a
significant impact upon the human
environment. Copies of the
environmental assessment may be
obtained from Jeanne Melanson,
Program Manager, Watersheds and
Wetlands Division, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013-2890.

Executive Order 12372

This program/activity is not subject to
the provisions of Executive Order 12372
because it involves direct payments to
individuals and not to State and local
officials. See notice related to 7 CFR
Part 3015, Subpart V, published at 48
FR 29115 (June 24, 1983).

Federal Domestic Assistance Program

The title and number of the Federal
Domestic Assistance Program, as found
in the Catalog of Federal Domestic
Assistance, to which this rule applies
are: Wildlife Habitat Incentives
Program—10.914.

Paperwork Reduction Act

This proposed rule sets forth
procedures for implementing WHIP.
CCC needs certain information from
potential applicants, in order to carry
out the requirements of the program.
CCC submitted the information
collection requirements in this proposed
rule to the Office of Management and
Budget (OMB) for approval under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. CCC prepared an
Information Collection Request (ICR)
document; the public may obtain a copy
of this request from Jeanne Melanson,
Program Manager, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013-2890.

Title: Environmental Quality
Incentives Program, Wildlife Habitat
Improvement Program, and Farmland
Protection Program.



65486

Federal Register / Vol.

61, No. 241 / Friday, December 13,

1996 / Proposed Rules

OMB Control Number: 0560-0174.

Expiration Date of Approval: 3 Years
from OMB Approval.

Type of Request: Revision.

Abstract: The Federal Agriculture
Improvement and Reform Act of 1996,
Pub. L. 104-127, authorized the
implementation of the Wildlife Habitat
Incentives Program. This rule sets forth
the procedures for producers to apply
and participate in the program. Pursuant
to § 1470.5, producers may file an
application for participation at a USDA
service center. NRCS will collect
information from a participant on the
resource problems to be addressed,
evaluate the information, and, working
with the participant, develop a wildlife
habitat development plan that describes
the needed practices or land
management changes. This plan
becomes a part of the WHIP contract,
and CCC will make payments to
participants as the participants carry out
the provisions of the contract. CCC
submitted to OMB proposed forms that
CCC will use for the application, the
contract, and for the NRCS collection of
information related to resource needs.

Estimate of Burden: CCC estimates the
public reporting for this information
collection associated with WHIP forms
is an average of 90 minutes per
applicant.

Respondents: Persons who wish to
participate in WHIP.

Estimated Number of Respondents:
5,000.

Estimated Number of Responses per
Respondent: 6.

Estimated Total Annual Burden on
Respondents: 7,900 hours.

Additionally, CCC shall utilize
information supplied by local work
groups to designate particular
geographic areas as priority areas for
program funding under WHIP. Staff
from State and local governments shall
comprise part of these local work
groups, and thus information collected
from these groups is governed under the
Paperwork Reduction Act.

For the local work groups, the
annualized cost to WHIP respondents is
$1,680,000. CCC based this figure on
120,000 burden hours times an average
wage of $14.00 an hour (wages for State
and local agency staff average
approximately $14 an hour).

There also exists a burden associated
with development of conservation plans
and follow-up verification of the
conservation practices adopted pursuant
to the WHIP wildlife habitat
development plan. For the collection of
information resulting from the
development of conservation plans and
subsequent verification of practices, the
annualized cost to respondents is

$480,000. This figure is based on 40,000
burden hours times the wage of $12.00
an hour.

CCC requests comments regarding: (a)
Whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

USDA will accept comments on this
information collection at: Desk Officer
for Agriculture, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20503, and to Jeanne Melanson,
Program Manager, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013-2890. USDA
will incorporate all comments as part of
the public record.

The Paperwork Reduction Act
requires OMB to make a decision
concerning the collection(s) of
information contained in this proposed
rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Department on the proposed
regulations.

Executive Order 12778

This proposed rule has been reviewed
in accordance with Executive Order
12778. The provisions of this proposed
rule are not retroactive. Furthermore,
the provisions of this proposed rule
preempt State and local laws to the
extent such laws are inconsistent with
this proposed rule. Before an action may
be brought in a Federal court of
competent jurisdiction, the
administrative appeal rights afforded
persons at 7 CFR part 614 or 780, as
appropriate, must be exhausted.

Unfunded Mandates Reform Act of
1995

Pursuant to Title Il of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-4, the affects of this rulemaking
action on State, local, and tribal
governments, and the public have been
assessed. This action does not compel

the expenditure of $100 million or more
by any State, local or tribal
governments, or anyone in the private
sector, and therefore a statement under
section 202 of the Unfunded Mandates
Reform Act of 1995 is not required.

Discussion of the Program

The Federal Agriculture Improvement
and Reform Act of 1996 (the 1996 Act),
Pub. L. 104-127, provides the authority
for several conservation programs.
Section 387 of the 1996 Act authorizes
the establishment of a Wildlife Habitat
Incentives Program (WHIP) specifically
under the supervision of the NRCS. The
primary purpose of WHIP is to help
landowners “develop upland wildlife,
wetland wildlife, threatened and
endangered species, fish, and other
types of wildlife habitat.”

Section 387 of the 1996 Act provides
that funds from CCC that are available
for implementing the Conservation
Reserve Program, 16 U.S.C. 3831-3836,
will be used to implement WHIP. The
Chief, NRCS, is a Vice-President of the
CCC and WHIP will be under the
general supervision and direction of the
Vice President of CCC who is the Chief
of NRCS. Through WHIP, CCC provides
cost-share assistance to those
landowners who wish to integrate
wildlife considerations into the overall
management of their operations or who
simply desire to ““‘do more for wildlife.”
NRCS, using CCC funds, will implement
WHIP in harmony with other programs
to achieve more comprehensive
advancement of wildlife objectives.

WHIP offers an opportunity to
encourage development of improved
wildlife habitat on eligible lands. As
participants make decisions about the
wildlife habitat development plan for
their particular land, they will gain a
greater awareness about the diversity of
wildlife needs and how wildlife
management can fit into their farming or
ranching activities. NRCS believes that
the efforts made by participants in this
program will serve as a catalyst for
improving wildlife conditions
throughout the Nation.

Public Listening Forums

In April 1996, USDA held nine
forums to provide opportunities for
public comment in advance of this
rulemaking action. These forums were
held at Sacramento, California;
Longmont, Colorado; Columbus,
Georgia; Springfield, Illinois;
Wyomissing, Pennsylvania; Sioux Falls,
South Dakota; Abilene, Texas; Spokane,
Washington; and Washington, D.C.
More than 850 people, including 206
speakers, attended these forums. In
addition, USDA accepted written
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comments. USDA considered the public
comments provided at these forums in
the preparation of this proposed rule.
The documents relating to these forums
are available for public inspection at
Room 6029 South Building, USDA, 14th
and Independence Ave. SW,
Washington, D.C.

All the commenters who addressed
WHIP expressed support for the
program and the increased role wildlife
objectives have in the Conservation
Title programs.

Several commenters suggested that
WHIP funds should fill gaps and target
practices with respect to other programs
authorized by Title 111 of the 1996 Act
that may not otherwise receive funding.
NRCS will coordinate the
implementation of WHIP with the other
program efforts to avoid program
duplication. In particular, § 1470.4(c)
provides that CCC may not share the
cost of practices on land where other
programs have sufficiently met wildlife
objectives. However, it is anticipated
that there will be significant
opportunities to further wildlife
objectives through collaborative efforts
with other public and private
organizations. Other provisions in the
rule encourage program innovation to
achieve broader wildlife benefits
through cooperative agreements and
related mechanisms for coordinating
resources.

USDA received five comments related
to the types of practices that should or
should not be eligible for cost-share
funds. Section 1470.7 describes the
types of practices that will be eligible.

USDA received three comments
expressing a desire that WHIP funds be
allocated evenly between the States and
three other comments suggesting a more
focused targeting of program funds.
Section 1470.6 provides that funds will
be targeted according to NRCS State,
regional, and national priorities.

Eleven commenters expressed support
for the continuing close relationship
between NRCS and conservation
districts in the development of
conservation plans. Section 1470.8
provides that wildlife habitat
development plans will be developed by
NRCS or other public or private natural
resource professional, and approved by
the conservation district. Additional
provisions of the regulation authorize
conservation districts to be involved in
the modification or termination of
plans.

Summary of Provisions

The following is a summary of the
WHIP provisions in this proposed rule:

Section 1470.1 describes the purpose
of the Wildlife Habitat Incentives

Program and where the program may be
offered. Through WHIP, NRCS will
provide participants with the technical
expertise to establish realistic wildlife
goals for their land and CCC will
provide cost-share assistance to help
establish practices. Section 387 of the
1996 Act provides that 50 million
dollars is available through 2002 for
program implementation. Within the
limits of that amount, CCC will fund
projects in those areas where it is
determined that the greatest benefit can
be achieved.

Section 1470.2 provides that WHIP
will be administered under the
supervision of the Chief, NRCS as Vice
President of CCC. As provided by
section 387 of the 1996 Act, the program
will be developed in consultation with
the State Technical Committees. The
NRCS State Conservationist, with advice
from the State Technical Committee,
will develop and submit to the Chief a
plan for implementing and
administering the WHIP program in
each State, i.e. a NRCS State plan. The
NRCS State plan will include the NRCS
State objectives, NRCS State wildlife
priorities, partnership involvement, the
application ranking process and criteria,
and other provisions necessary to assure
successful implementation of the
program. The Chief will allocate WHIP
funds to the NRCS State level based on
these NRCS State plans.

Section 1470.3 defines the terms that
are used in this proposed rule.

Section 1470.4 describes the general
program requirements. Under WHIP,
CCC will enter into cost-share contracts,
for a minimum duration of 10 years,
with persons who want to implement
practices that improve habitat
conditions for wildlife. According to
Department wildlife biologists, there
often exists a time lag between when a
practice is installed and the wildlife
benefits are realized. Therefore, a
participant will receive cost-share
assistance upon completion of the
installation of the practice but must
maintain the practice for the duration of
the contract period. CCC requests
comments from the public related to the
proposed duration of the contract.

To participate in WHIP, a person must
either own the land on which the
practices will be implemented or have
control and possession of the land for
the duration of the contract. The land
cannot be owned by a Federal agency or
have on-site or off-site conditions that
could undermine the successful
establishment of habitat development
practices.

Section 1470.5 provides that a person
who wants to receive cost-share
assistance must submit an application to

a CCC representative. If an applicant is
eligible, a CCC representative will visit
the site and gather information relevant
to the eligibility of the land, the
objectives of the applicant, the habitat
needs, and other information necessary
to evaluate the relative merits of the
project.

Section 1470.6 describes the national
criteria that the NRCS State plan must
incorporate into its ranking scheme. The
NRCS will give priority to projects on
private lands or eligible Tribal lands.
NRCS may consider projects on State or
local public land only if a priority
project on private lands contains a
public land component or the project
otherwise merits special consideration.
In general, NRCS will not implement
WHIP on State forest-, park-, or
gamelands because NRCS assumes that
the State has already assumed
responsibility for implementing wildlife
habitat development practices on such
land.

The NRCS State plan may also
include additional criteria relevant to
the particular habitat concerns of State
or regional importance. Funds will not
be allocated evenly to all States. The
Chief may focus program funds to
particular habitat needs of target species
based upon the NRCS State plan or
national goals and priorities.

Section 1470.7 includes the
provisions related to cost-share
assistance. The NRCS State
Conservationist, in consultation with
the State Technical Committee, will
develop from the NRCS field office
technical guides a list of practices
eligible for WHIP cost-share assistance.
Any practice in the field office technical
guide that provides positive benefits to
wildlife habitat may be eligible for cost-
share funds. Cost-share assistance will
be used to implement the practices
contained in the conservation plan
prepared to obtain the desired habitat
response. CCC will not contribute more
than 75 percent towards the cost of
installing or implementing a practice. If
a practice fails for reasons beyond a
participant’s control such as drought or
flood, cost-share assistance may be
available (at the sole discretion of CCC)
for the re-establishment of the necessary
practices.

Section 1470.8 addresses the
necessary elements of a cost-share
contract, including the incorporation of
a Wildlife Habitat Development Plan
(WHDP). The participant develops the
WHDP with the NRCS (or public or
private natural resource professional)
and the conservation district. The
WHDP provides the participants with a
record of the decisions made regarding
the implementation of practices, the
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associated costs, and a schedule of
installation, operation, and maintenance
of the practice. The WHDP forms the
basis of the contract for cost-share
assistance.

Section 1470.9 allows for the
modification of a contract or a WHDP as
long as the modification meets program
objectives.

Section 1470.10 provides that a
contract will need to be modified or
terminated if the participant transfers an
interest in the land under contract or
otherwise loses control of the subject
land.

Section 1470.11 allows for a contract
to be terminated voluntarily for reasons
of undue economic hardship, an
inability to comply with the terms of the
contract as a result of conditions beyond
a participant’s control, or the NRCS
State Conservationist determines that
termination would be in the public
interest.

Section 1470.12 provides that a
participant may be given at least 30 days
to correct a violation of a cost-share
contract before CCC will seek remedies
for breach of the contract.

Section 1470.13 addresses actions that
CCC will consider as a scheme or device
to defeat the purposes of the program.

Section 1470.14 are provisions related
to the assignment of payments and
payments that are not subject to claims
of creditors.

Section 1470.15 provides that a
person may obtain a review of an
adverse agency decision by utilizing the
appeal provisions found at 7 CFR part
614 or 780, as appropriate.

List of Subjects in 7 CFR Part 1470

Administrative practices and
procedures, Conservation, Habitat,
Wildlife.

Accordingly, it is proposed that Title
7, Chapter XIV, of the Code of Federal
Regulations be amended by adding a
new part 1470 to read as follows:

PART 1470—WILDLIFE HABITAT
INCENTIVES PROGRAM

Sec.

1470.1
1470.2
1470.3
1470.4

Applicability.

Administration.

Definitions.

Program requirements.

1470.5 Application procedures.

1470.6 Establishing priority for enrollment
in WHIP.

1470.7 Cost-share payments.

1470.8 The wildlife habitat development
plan (WHDP)

1470.9 Modifications.

1470.10 Transfer of interest in a contract.

1470.11 Termination of contracts.

1470.12 Violations and remedies.

1470.13 Misrepresentation and scheme or
device.

1470.14 Offsets and assignments.
1470.15 Appeals.

Authority: 15 U.S.C. 714b and 714c; 16
U.S.C. 590a et seq., 3836a.

§1470.1 Applicability.

(a) The purpose of the WHIP is to help
participants develop habitat for upland
wildlife, wetland wildlife, threatened
and endangered species, fish, and other
types of wildlife.

(b) The regulations in this part set
forth the requirements for the Wildlife
Habitat Incentives Program (WHIP).

(c) The Chief, NRCS may implement
WHIP in any of the 50 states, the District
of Columbia, the Commonwealth of
Puerto Rico, Guam, the Virgin Islands of
the United States, American Samoa, and
the Commonwealth of the Northern
Mariana Islands.

§1470.2 Administration.

(a) The regulations in this part will be
administered under the general
supervision and direction of the Chief,
NRCS as Vice President of CCC and as
Chief of NRCS. In the field, the
regulations in this part will be
administered by NRCS.

(b) The State Conservationist will
consult with the State Technical
Committee in the implementation of the
program and in establishing program
policies for the NRCS in the applicable
State. The State Conservationist has the
authority to accept or reject the State
Technical Committee recommendation;
however, the State Conservationist will
give strong consideration to the State
Technical Committee’s
recommendation.

(c) CCC may enter into cooperative
agreements with Federal agencies, State
and local agencies, conservation
districts, local watershed groups, and
with private entities to assist with
program implementation, including
contract execution, assistance, planning,
and monitoring responsibilities.

(d) CCC may allocate funds for such
purposes related to wildlife priority
areas; special pilot programs for wildlife
habitat development, targeted species or
targeted species habitat problems;
cooperative agreements with other
Federal, State, or local agencies,
conservation districts, local watershed
groups, or private entities for program
implementation; coordination of
enrollment of contracts; or for other
goals consistent with the program
provided for in this part.

(e) No delegation herein shall
preclude the Vice President of CCC who
is the Chief of NRCS, or a designee, from
determining any question arising under
this part or from reversing or modifying
any determination made under this part.

§1470.3 Definitions.

Chief means the Chief of the Natural
Resources Conservation Service or the
person delegated authority to act for the
Chief.

Conservation district means a political
subdivision of a State, Native American
Tribe, or territory, organized pursuant to
the State or territorial soil conservation
district law, or Tribal law. The
subdivision may be a conservation
district, soil conservation district, soil
and water conservation district,
resource conservation district, natural
resource district, land conservation
committee, or similar legally constituted
body.

Contract means the document that
specifies the obligations and the rights
of any person who has been accepted for
participation in the program.

Cost-share payment means the
payments under this part to develop
wildlife habitat.

Habitat development means the
physical actions or practices undertaken
to establish, improve, protect, enhance,
or restore the present conditions of the
land for the specific purpose of
improving conditions for wildlife.

Participant means an applicant who is
a party to a WHIP contract.

Person means an individual,
partnership, association, corporation,
cooperative, estate, trust, joint venture,
joint operation, or other business
enterprise or other legal entity and,
whenever applicable, a State, a political
subdivision of a State, or any agency
thereof.

Practice means a specified treatment,
such as a structural or land management
measure, which is planned and applied
according to NRCS standards and
specifications.

State Conservationist means the
NRCS employee authorized to direct
and supervise NRCS activities in a State,
the Caribbean Area, or the Pacific Basin
Area.

State Technical Committee means a
committee established by the Secretary
of the United States Department of
Agriculture in a State pursuant to 16
U.S.C. 3861.

WHDP means the Wildlife Habitat
Development Plan.

WHIP means the Wildlife Habitat
Incentives Program.

Wildlife means birds, fishes, reptiles,
invertebrates, and mammals, and all
other classes of wild animals and all
types of aquatic and land vegetation
upon which wildlife is dependent.

§1470.4 Program requirements.

(a) Under WHIP, CCC will enter into
wildlife habitat development cost-share
contracts, for a minimum of 10 years
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duration, with persons who voluntarily
seek to cooperate in the development of
wildlife habitat. To participate in WHIP,
a person must agree to implement a
Wildlife Habitat Development Plan
(WHDP). As specified in §1470.7, CCC
will provide cost-share assistance for
the implementation of the habitat
development practices.

(b) To participate in WHIP, a person
must:

(1) Own or have legal control and
possession of the land for which
enrollment is sought; and

(2) Agree to provide such information
to the NRCS as the agency deems
necessary to assist in the determination
of the merits of a proposed project.

(c) Ineligible land. CCC shall not
provide cost-share assistance with
respect to practices on land:

(1) Enrolled in a program where
wildlife habitat objectives have been
sufficiently achieved through other
forms of assistance or without
assistance, as determined by NRCS.

(2) With on-site or off-site conditions
which NRCS determines would
undermine the benefits of the habitat
development or otherwise reduce its
value;

(3) NRCS determines that the wildlife
habitat development benefits attainable
are of lesser value than would occur on
other lands; or

(4) Owned by the United States.

§1470.5 Application procedures.

(a) To apply for WHIP cost-share
assistance, a person must submit an
application for participation in the
WHIP at a USDA service center or to an
authorized CCC representative.

(b) By filing an application for
participation, a person consents to
allowing CCC and NRCS representatives
entering upon the land for purposes of
assessing the wildlife habitat
development potential, and for other
activities such as the development of
the WHDP that are necessary or
desirable for program participation.

§1470.6 Establishing priority for
enrollment in WHIP.

(a) In response to national and
regional needs, the Chief may limit
program implementation in any given
year to specific geographic areas or to
address specific habitat development
needs of targets species of special
concern.

(b) The State Conservationist, in
consultation with the State Technical
Committee, may limit implementation
of WHIP to address unique species,
habitats, or special geographic areas of
the State. Subsequent contract offers
that would complement previous

contracts due to geographic proximity of
the lands involved or other
relationships may, at any time, receive
priority consideration for participation.

(c) NRCS will evaluate the
applications and make enrollment
decisions based on the relative:

(1) Contribution to resolving an
identified habitat problem of national,
regional, or state importance;

(2) Significance of the habitat
development in response to any
established species or habitat priority;

(3) Relationship to any established
wildlife or conservation priority areas;

(4) Duration of benefits to be obtained
from the habitat development practices;

(5) Self-sustaining nature of the
habitat development practices;

(6) Availability of other partnership
matching funds or reduced funding
request by the person applying for
participation; and

(7) Estimated costs of wildlife habitat
development activities.

(d) The State Conservationist, in
consultation with the State Technical
Committee, may determine that an
application which meets the eligibility
requirements under § 1470.4 should not
be enrolled because such application is
not:

(1) Valuable to wildlife habitat
improvement;

(2) Technically feasible;

(3) Cost-effective;

(4) On private or Tribal land; or

(5) Sufficiently cost-effective relative
to other applications, given available
funds.

§1470.7 Cost-share payments.

(a) CCC may share the cost with a
participant for implementing the
practices as provided in the WHDP. CCC
shall offer to pay no more than 75
percent of such costs.

(b) Cost-share payments may be made
only upon a determination by the NRCS
that an eligible practice or an
identifiable unit of the practice has been
established in compliance with
appropriate standards and
specifications. Identified practices may
be implemented by the participant, or
other designee.

(c) Cost-share payments may be made
for the establishment and installation of
additional eligible practices, or the
maintenance or replacement of an
eligible practice, but only if NRCS
determines the practice is needed to
meet the objectives of the program, and
the failure of the original practice was
due to reasons beyond the control of the
participant.

(d) A participant may seek additional
assistance from other public or private
organizations as long as the activities

funded are in compliance with this part.
However, in the event that the total
amount of assistance or payments that
the participant would otherwise receive
from all sources would exceed 100
percent of the cost of the practice, the
participant shall be ineligible for further
payments and shall refund that amount
received under this part which is equal
to such excess over 100 percent.

§1470.8 The wildlife habitat development
plan (WHDP).

(a) The participant develops a WHDP
with the assistance of NRCS or other
public or private natural resource
professionals, and the WHDP is
approved by the local conservation
district. A WHDP encompasses the
parcel of land that has the wildlife
habitat conditions that are of concern to
the participant.

(b) The WHDP forms the basis for the
contract and is incorporated therein.
The WHDP includes a schedule for
installation of the wildlife habitat
development practices and related
requirements to maintain the habitat for
the life of the contract.

(c) A WHIP contract shall:

(1) Incorporate all portions of a
WHDP;

(2) Include all provisions as required
by law or statute;

(3) Specify the requirements for
operation and maintenance of applied
wildlife habitat development practices;

(4) Include any participant reporting
and recordkeeping requirements to
determine compliance with the contract
and program;

(5) Be signed by the participant, and
by the owner if the participant is not the
owner of the land subject to the
contract; and

(6) Any other provision determined
necessary or appropriate by the CCC
representative.

§1470.9 Modifications.

(a) Upon request of the participant,
NRCS, with the concurrence of the
conservation district, may approve
modifications to a WHDP.

(b) Upon request of the participant,
CCC may approve modifications to a
contract.

(c) Any modifications made under
this section must meet WHIP program
objectives, and must be in compliance
with this part.

§1470.10 Transfer of interest in a contract.

(a) If the ownership or operation of
the land under contract changes in such
a manner that the contract no longer
contains the necessary signatures of
persons required to sign the contract,
CCC shall modify the contract to reflect
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the new interested persons and new
divisions of payments. CCC shall make
eligible cost-share payments upon
presentation of an assignment of rights
or other evidence that title had passed.

(b) If such persons are not willing to
become parties to the modified contract
or for any other reason a modified
contract is not executed, CCC shall
terminate the contract and may require
that all cost-share payments may be
forfeited, refunded, or both.

(c) The signatories to the contract
prior to the change of ownership or
operation shall be jointly and severally
responsible for refunding the cost-share
payments pursuant to paragraph (b).

(d) With respect to any and all
payments owed to participants, CCC
shall bear no responsibility for any full
payments or partial distributions of
funds between the original party and
that party’s successor. In the event of a
dispute or claim on the distribution of
cost-share payments, CCC may withhold
payments without the accrual of interest
pending a settlement or adjudication on
the rights to the funds.

§1470.11 Termination of contracts.

(a) The State Conservationist may, by
mutual agreement with the parties to the
contract, consent to the termination of
the contract where:

(1) The parties to the contract are
unable to comply with the terms of the
contract as the result of conditions
beyond their control;

(2) Compliance with the terms of the
contract would work a severe hardship
on the parties to the contract; or

(3) Termination of the contract would,
as determined by the State
Conservationist, be in the public
interest.

(b) If a contract is terminated in
accordance with the provisions of this
section, the State Conservationist may
allow the participants to retain any cost-
share payments received under the
contract.

§1470.12 Violations and remedies.

In the event of a violation of a
contract or any associated WHDP, CCC
may give the parties to the contract
reasonable notice and an opportunity to
voluntarily correct the violation within
30 days of the date of the notice, or such
additional time as CCC may allow.

§1470.13 Misrepresentation and scheme
or device.

(a) A person who is destermined to
have erroneously represented any fact
affecting a program determination made
in accordance with this part shall not be
entitled to contract payments and must
refund all payments, plus interest

determined in accordance with this
part.

(b) A person who is determined to
have knowingly:

(1) Adopted any scheme or device
that tends to defeat the purpose of the
program;

(2) Made any fraudulent
representation; or

(3) Misrepresented any fact affecting a
program determination shall refund to
CCC all payments, plus interest
determined in accordance with part
1403 of this chapter received by such
person with respect to all contracts. The
person’s interest in all contracts shall be
terminated.

§1470.14 Offsets and assignments.

(a) Except as provided in paragraph
(b) of this section, any payment or
portion thereof to any person shall be
made without regard to questions of title
under State law and without regard to
any claim or lien against the land, or
proceeds thereof, in favor of the owner
or any other creditor except agencies of
the U.S. Government. The regulations
governing offsets and withholdings
found at part 1403 of this chapter shall
be applicable to contract payments.

(b) Any person entitled to any
payment may assign any payments in
accordance with regulations governing
assignment of payment found at part
1404 of this chapter.

§1470.15 Appeals.

(a) Any person may obtain
reconsideration and review of
determinations affecting participation in
this program in accordance with part
614 or 780 of this title, as appropriate.

(b) Before a person may seek judicial
review of any action taken under this
part, the person must exhaust all
administrative appeal procedures set
forth in paragraph (a) of this section.

Signed at Washington, D.C. on November
6, 1996.

Pearlie Reed,

Acting Chief, Natural Resources Conservation
Service, Acting Vice President, Commodity
Credit Corporation.

[FR Doc. 96-31676 Filed 12—12-96; 8:45 am]

BILLING CODE 3410-16-P

Food Safety and Inspection Service

9 CFR Parts 317 and 381
[Docket No. 96—-022P]
RIN 0583-AC15

Nutrition Labeling; Reference Daily
Intakes

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to establish Reference Daily Intakes
(RDI’s) for vitamin K, selenium,
manganese, chromium, molybdenum,
and chloride for use in calculating the
“percent daily values” of these nutrients
per serving of a meat or poultry product.
Percent daily values are presented in the
“Nutrition Facts’ boxes on meat,
poultry, and other food product labels.
FSIS is also proposing to modify the
units of measure of the RDI’s for
calcium, folate, biotin, and
phosphorous. The proposed actions
would help provide consumers with
accurate, informative labeling on meat
and poultry products that conforms
with the labeling on other foods.

DATES: Comments must be received on
or before February 11, 1997.

ADDRESSES: Submit an original and two
copies of comments to: FSIS Docket
Clerk, Docket #96—022P, Room 3806,
1400 Independence Avenue, SW,
Washington, DC 20250-3700. Reference
material cited in this document and any
comments received will be available for
public inspection in the FSIS Docket
Room from 8:30 a.m. to 1 p.m. and from
2 p.m. to 4:30 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Charles R. Edwards, Director, Facilities,
Equipment, Labeling & Compounds
Review Division, Office of Policy,
Program Development, and Evaluation,
(202) 418-8900.

SUPPLEMENTARY INFORMATION:

Background

The meat and poultry inspection
regulations at 9 CFR part 317, subpart B,
and 381, subpart Y, establish, among
other things, the voluntary nutrition
labeling requirements for raw, single-
ingredient, meat and poultry products
and the mandatory nutrition labeling
requirements for all other meat and
poultry products. The FSIS nutrition
labeling regulations parallel, to the
extent possible, those administered by
the Food and Drug Administration
(FDA), because FSIS and FDA agree that
conveying nutrition information to
consumers in a clear, uniform way for
all types of foods helps them in making
informed dietary choices. FSIS’s
nutrition labeling regulations list the
same reference values for vitamins,
minerals, and other nutrients as do
FDA's regulations.

FDA amended its nutrition labeling
regulations on December 28, 1995, with
a final rule (60 FR 67164, “‘Food
Labeling: Reference Daily Intakes™)
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establishing RDI’s for vitamin K,
selenium, manganese, chromium,
molybdenum, and chloride. The FDA
rule also modified the units of measure
used in expressing the RDI values for
calcium, folate, biotin, and phosphorus.
RDI’s for vitamins and minerals and
daily reference values (DRV’s) for other
nutrients are used by food companies in
calculating the ““percent daily values”
that appear in the “Nutrition Facts”
boxes on food product labels. The RDI’s
themselves do not appear on the labels.

The RDI's adopted by FDA for the
vitamin and minerals addressed in that
Agency’s final rule are based on
recommendations made during the
1980’s by the National Academy of
Sciences (NAS). FSIS agrees with FDA’s
decision to adopt these RDI's and
proposes to require use of the same
RDI’s, as applicable, in developing
nutrition labeling for meat and poultry
products. Specifically, FSIS proposes to
amend 9 CFR 317.309(c)(8)(iv) and
381.409(c)(8)(iv) to include the
following RDI values: Vitamin K, 80
micrograms; selenium, 70 micrograms;
molybdenum, 75 micrograms; and
chloride, 3,400 milligrams.

In the same December 1995 final rule,
FDA changed the units of measure for
expressing the RDI’s for biotin and
folate from milligrams to micrograms
and for calcium and phosphorous from
grams to milligrams. These are the same
units that the NAS used for expressing
guantities of these minerals in the
recommendations followed by FDA.
FSIS concurs with FDA'’s choice of these
units and is proposing to amend 9 CFR
317.309(c)(8)(iv) and 381.409(c)(8)(iv)
by changing the units of measure for
calcium, folate, biotin, and phosphorus
to the following: Calcium, milligrams;
folate, micrograms; biotin, micrograms;
and phosphorous, milligrams.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All state and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant under
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

The Administrator has made an initial
determination that this proposed rule

will not have a significant economic
impact on a substantial number of small
entities, as defined by the Regulatory
Flexibility Act (5 U.S.C. 601). Small
meat and poultry establishments are
exempt from nutrition labeling, as long
as labeling of their products bears no
nutrition claims or information. The
proposed rule will not impose any new
requirements on affected
establishments. Rather, it will provide
greater flexibility for declaring nutrient
information on the labeling of meat and
poultry products.

Paperwork Requirements

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act.

List of Subjects
9 CFR Part 317

Food labeling, Food packaging, Meat
inspection.

9 CFR Part 381

Food labeling, Poultry and poultry
products.

For reasons discussed in the
preamble, FSIS is proposing to amend 9
CFR parts 317 and 381 of the Federal
meat and poultry products inspections
regulations as follows:

PART 317—LABELING, MARKING
DEVICES, AND CONTAINERS

1. The authority citation for part 317
would continue to read as follows:

Authority : 21 U.S.C. 601-695; 7 CFR 2.18,
2.53.

2. Section 317.309 would be amended
by revising paragraph (c)(8)(iv) to read
as follows:

§317.309 Nutrition label content.
* * * * *
(C * X *
8 * X *

(iv) The following RDI’s and
nomenclature are established for the
following vitamins and minerals which
are essential in human nutrition:

Vitamin A, 5,000 International Units
Vitamin C, 60 milligrams
Calcium, 1,000 milligrams

Iron, 18 milligrams

Vitamin D, 400 International Units
Vitamin E, 30 International Units
Vitamin K, 80 micrograms
Thiamin, 1.5 milligrams
Riboflavin, 1.7 milligrams

Niacin, 20 milligrams

Vitamin Bg, 2.0 milligrams

Folate, 400 micrograms

Vitamin B12, 6 micrograms

Biotin, 300 micrograms

Pantothenic acid, 10 milligrams
Phosphorus, 1,000 milligrams
lodine, 150 micrograms
Magnesium, 400 milligrams
Zinc, 15 milligrams
Selenium, 70 micrograms
Copper, 2.0 milligrams
Manganese, 2.0 milligrams
Chromium, 120 micrograms
Molybdenum, 75 micrograms
Chloride, 3,400 milligrams

* * * * *

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

3. The authority citation for part 381
would continue to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 450; 21
U.S.C. 451-470; 7 CFR 2.18, 2.53.

4. Section 381.409 would be amended
by revising paragraph (c)(8)(iv) to read
as follows:

§381.409 Nutrition label content.
* * * * *

(C) * * x

(8) * * *

(iv) The following RDI’s and
nomenclature are established for the
following vitamins and minerals which
are essential in human nutrition:
Vitamin A, 5,000 International Units
Vitamin C, 60 milligrams
Calcium, 1,000 milligrams
Iron, 18 milligrams
Vitamin D, 400 International Units
Vitamin E, 30 International Units
Vitamin K, 80 micrograms
Thiamin, 1.5 milligrams
Riboflavin, 1.7 milligrams
Niacin, 20 milligrams
Vitamin Bg, 2.0 milligrams
Folate, 400 micrograms
Vitamin Bz, 6 micrograms
Biotin, 300 micrograms
Pantothenic acid, 10 milligrams
Phosphorus, 1,000 milligrams
lodine, 150 micrograms
Magnesium, 400 milligrams
Zinc, 15 milligrams
Selenium, 70 micrograms
Copper, 2.0 milligrams
Manganese, 2.0 milligrams
Chromium, 120 micrograms
Molybdenum, 75 micrograms
Chloride, 3,400 milligrams

* * * * *

Done at Washington, DC, on: December 6,
1996.

Thomas J. Billy,

Administrator.

[FR Doc. 96-31637 Filed 12-12-96; 8:45 am]
BILLING CODE 3410-DM-P
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SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Proposed Rule; Small Business Size
Standards; Waiver of the
Nonmanufacturer Rule

AGENCY: Small Business Administration.
ACTION: Notice of intent to waive the
Nonmanufacturer Rule for Airborne
Integrated Data Components (master
units, remote units, bus monitors,
analog multiplexers, convolutional
encoders, digital multiplexers, signal
conditioners, and time code readers).

SUMMARY: The Small Business
Administration (SBA) is considering
granting a waiver of the
Nonmanufacturer Rule for Airborne
Integrated Data Components. The basis
for a waiver of the Nonmanufacturer
Rule for this product is that there are no
small business manufacturers or
processors available to supply these
products to the Federal Government.
The effect of a waiver would be to allow
an otherwise qualified Nonmanufacturer
to supply other than the product of a
domestic small business manufacturer
or processor on a Federal contract set
aside for small businesses or awarded
through the SBA 8(a) Program. The
purpose of this notice is to solicit
comments and potential source
information from interested parties.
DATES: Comments and sources must be
submitted on or before January 6, 1997.
ADDRESSES: David Wm. Loines,
Procurement Analyst, U.S. Small
Business Administration, 409 3rd Street
S.W., Washington, DC 20416, Tel:(202)
205-6475.

FOR FURTHER INFORMATION CONTACT:
David Wm. Loines, Procurement
Analyst, U.S. Small Business
Administration, 409 3rd Street S.W.,
Washington, DC 20416, Tel:(202) 205—
6475, Fax:(202)205-7324.
SUPPLEMENTARY INFORMATION: Public law
100-656, enacted on November 15,
1988, incorporated into the Small
Business Act the previously existing
regulation that recipients of Federal
contracts set-aside for small businesses
or the SBA 8(a) Program, must provide
the product of a small business
manufacturer or processor, if the
recipient is other than the actual
manufacturer or processor. This
requirement is commonly referred to as
the Nonmanufacturer Rule. The SBA
regulations imposing this requirement
are found at 13 CFR 121.406(b). Section
303(h) of the law provides for waiver of
this requirement by SBA for any ““class
of products” for which there are no
small business manufacturers or

processors in the Federal market. To be
considered available to participate in
the Federal market on these classes of
products, a small business manufacturer
must have submitted a proposal for a
contract solicitation or received a
contract from the Federal Government
within the last 24 months. The SBA
defines “‘class of products’ based on
two coding systems. The first is the
Office of Management and Budget
Standard Industrial Classification
Manual. The second is the Product and
Service Code established by the Federal
Procurement Data System.

The Small Business Administration is
currently processing a request for a
waiver of the Nonmanufacturer Rule for
Airborne Integrated Data Components
(SIC 3812, PSC 5821) and invites the
public to comment or provide
information on potential small business
manufacturers for this product.

In an effort to identify potential small
business manufacturers, the SBA has
searched the Procurement Automated
Source System (PASS) and Thomas
Register, and the SBA will publish a
notice in the Commerce Business Daily.
The public is invited to comment or
provide source information to SBA on
the proposed waiver of the
Nonmanufacturer Rule for this class of
products.

Dated: December 9, 1996.
Judith A. Roussel,

Associate Administrator for Government
Contracting.

[FR Doc. 96-31703 Filed 12-12-96; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-116—AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require
a one-time check of the clearance
between certain braces that connect the
wings to the fuselage and the frame to
which the top fairing is attached; and
modification of the frame’s Z-profile if

the clearance is insufficient to prevent
the braces from coming in contact with
the frame. In addition, the proposed AD
would require a one-time check of these
braces to detect damage or wear; and
repair, if necessary. This proposal is
prompted by a report indicating that
insufficient clearance between these
braces and the frame could result in
wear and consequent breaking of the
braces. The actions specified by the
proposed AD are intended to prevent
failure of these braces, which could
result in unstable movement of the
wings in relation to the fuselage and
adversely affect the aerodynamic
characteristics of the wings.

DATES: Comments must be received by
January 23, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket N0.96—NM—
116-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Dornier Luftfahrt GmbH, P.O. Box 1103,
D—82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2796; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
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in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—NM-116—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-116—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Dornier Model 328-100 series airplanes.
The LBA advises that it has received a
report indicating that there may not be
sufficient clearance between the
diagonal braces that connect the left and
right wings to the fuselage and the frame
to which the top fairing is attached. A
design analysis detected this
discrepancy during certification of the
airplane.

Continuous contact between the
diagonal brace and the frame could
cause the brace to become worn, and
ultimately break. Should the brace fail,
it could result in unstable movement of
the wing in relation to the fuselage and
adversely affect the wing’s aerodynamic
characteristics.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328-53-051, dated August 16, 1994,
which describes procedures for
checking the clearance between the
diagonal braces on the left and right
wings and the frame to which the top
fairing is attached; and modifying the
frame’s Z-profile, if there is not a certain
minimum clearance between each brace
and the frame. In addition, this service
bulletin describes procedures for
checking each diagonal brace for
damage or wear resulting from contact
between the brace and the frame. The
LBA classified this service bulletin as
mandatory and issued German
airworthiness directive 94-353, dated
November 21, 1994, in order to assure

the continued airworthiness of these
airplanes in Germany.

FAA'’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
a check of the clearance between the
diagonal braces on the left and right
wings and the frame to which the top
fairing is attached; and modification of
the frame’s Z-profile if there is not a
certain minimum clearance between
each brace and the frame. In addition,
the proposed AD would require a check
of these braces to detect damage or wear
resulting from contact between each
brace and the frame. The actions would
be required to be accomplished in
accordance with the service bulletin
described previously. Repair of
damaged or worn braces would be
required to be accomplished in
accordance with a method approved by
the FAA.

Cost Impact

The FAA estimates that 5 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 4 work
hours per airplane to accomplish the
proposed actions, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $1,200, or $240 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier: Docket 96—-NM-116—-AD.

Applicability: Model 328-100 series
airplanes having serial numbers 3005
through 3014 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
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accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the diagonal braces
that connect the left and right wings to the
fuselage, which could result in unstable
movement of the wings and adversely affect
the aerodynamic characteristics of the wings,
accomplish the following:

(a) Within 90 days after the effective date
of this AD, perform the actions required by
paragraphs (a)(1) and (a)(2) of this AD.

(1) Check the clearance between the
diagonal braces that connect the left and right
wings to the fuselage and the Z-profile of the
frame to which the top fairing is attached, in
accordance with Dornier Service Bulletin
SB-328-53-051, dated August 16, 1994.

(i) If the clearance meets or exceeds the
minimum limits specified in the service
bulletin, no further action is required by
paragraph (a)(1) of this AD.

(ii) If the clearance is less than the
minimum limits specified in the service
bulletin, prior to further flight, modify the Z-
profile of the frame to which the top fairing
is attached, in accordance with the service
bulletin.

(2) Check each diagonal brace for damage
or wear, in accordance with the service
bulletin.

(i) If no damage or wear is detected, no
further action is required by paragraph (a)(2)
of this AD.

(ii) If any damage or wear is detected, prior
to further flight, repair the diagonal brace in
accordance with a method approved by the
Manager Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 6, 1996.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-31607 Filed 12—-12-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96-NM-117-AD]
RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes
Equipped With Burns Aerospace
Corporation Commuter Seat Models
JB6.8-1-22 and JB6.8-2—42 Passenger
Seats

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require
modification of the restraining systems
of certain passenger seats by replacing
anchor point fasteners with fasteners
that are able to withstand required 16g
load conditions. This proposal is
prompted by a report indicating that the
restraining systems on these seats failed
to meet 169 test load requirements
during dynamic testing. The actions
specified by the proposed AD are
intended to prevent the fasteners from
failing, which could result in release of
the seat restraint and consequent injury
to passengers.

DATES: Comments must be received by
January 23, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—NM—
117-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Dornier Luftfahrt GmbH, P.O. Box 1103,
D-82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2796; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the

proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-117-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-117-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Dornier Model 328-100 series airplanes.
The LBA advises that it has received
reports indicating that the restraining
system on certain passenger seats
installed on these airplanes may not
meet the 169 test load requirements. The
manufacturer of the restraining system,
Burns Aerospace Corporation, detected
this discrepancy in design during its
dynamic testing of commuter seat
models JB6.8-1-22 and JB6.8-2-42.
These tests showed that the anchor
point fasteners for the restraining
system failed when subjected to loads
that the fasteners were required to carry.
Should these fasteners fail, the seat
restraint could release and
consequently, passengers could be
injured. No such occurrences have been
reported in service, however.
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Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328-25-114, dated July 10, 1995,
which describes procedures for
replacement of the anchor point
fasteners on Model 328-100 series
airplanes equipped with Burns
Aerospace Corporation commuter seat
models JB6.8-1-22 and JB6.8—-2-42
passenger seats. (This service bulletin
references Burns Aerospace Corporation
Service Bulletin SB—25-20-989
Revision B, dated June 14, 1995, as an
additional source of procedural service
information.) The replacement fasteners
have been redesigned so that the
restraining system is able to withstand
the required 16g test load conditions.
The LBA classified the Dornier service
bulletin as mandatory and issued
German airworthiness directive 95-240/
2, dated August 10, 1995, in order to
assure the continued airworthiness of
these airplanes in Germany.

FAA's Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
replacement of the anchor point
fasteners on Burns Aerospace
Corporation commuter seat models
JB6.8—-1-22 and JB6.8—2—42 passenger
seats, with fasteners that will ensure
that the restraining system for these
seats is able to withstand the required
16g test load conditions. The actions
would be required to be accomplished
in accordance with the Dornier service
bulletin described previously.

Cost Impact

The FAA estimates that 36 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per seat to accomplish the
proposed actions, at an average labor
rate of $60 per work hour. There are
normally 30 seats per airplane. Required
parts would be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $64,800, or $1,800 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier: Docket 96—-NM-117-AD.

Applicability: Model 328-100 series
airplanes equipped with Burns Aerospace
Corporation commuter seat models JB6.8-1—
22 and JB6.8—-2-42 passenger seats;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the anchor point
fasteners on the seat restraining systems,
which could result in release of the seat
restraint and consequent injury to
passengers, accomplish the following:

(a) Within 60 days after the effective date
of this AD, replace each anchor point fastener
on the restraining system of each seat with
a fastener of improved design, in accordance
with Dornier Service Bulletin SB-328—-25—
114, dated July 10, 1995.

Note 2: The service bulletin references
Burns Aerospace Corporation Service
Bulletin SB—25-20989, Revision B, dated
June 14, 1995, as an additional source of
procedural service information for
replacement of the anchor point fastener.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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Issued in Renton, Washington, on
December 6, 1996.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 9631606 Filed 12—12-96; 8:45 am]
BILLING CODE 4910-13-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[GA-34-2-9644; FRL-5656-2]
Approval and Promulgation of Air
Quality Implementation Plans;

Georgia: Enhanced Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed interim rule.

SUMMARY: EPA is proposing a
conditional, interim approval of a State
Implementation Plan (SIP) revision
submitted by the State of Georgia. This
revision establishes and requires the
implementation of an enhanced
inspection and maintenance (/M)
program in Cherokee, Clayton, Cobb,
Coweta, Dekalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Henry,
Paulding, and Rockdale Counties. The
intended effect of this action is to
propose conditional interim approval of
an 1I/M program proposed by the State,
based upon the State’s good faith
estimate, which asserts that the State’s
network design credits are appropriate
and the revision is otherwise in
compliance with the Clean Air Act
(CAA). This action is being taken under
the National Highway System
Designation Act of 1995 (NHSDA) and
section 110 of the CAA.

If the State commits within 30 days of
this proposed conditional interim
approval notice to correct the major
deficiencies by dates certain as
described below, then this proposed
conditional approval shall expire
pursuant to the NHSDA and section 110
of the CAA on the earlier of 18 months
from final interim approval, or on the
date of EPA takes final action on the
states full I/M SIP. In the event that the
State fails to submit a commitment to
correct all of the major deficiencies
within 30 days after the publication of
this proposed conditional interim
approval notice, then EPA is proposing
in the alternative to dissaprove the SIP
revision. If the State does make a timely
commitment but the conditions are not
met by the specified date within one
year, EPA proposes that this proposed
conditional interim approval will

convert to final disapproval. If the
conditional interim approval is
converted to a disapproval, EPA will
notify the State by letter that the
conditions have not been met and that
the conditional approval has converted
to a disapproval.

DATES: Comments must be received on
or before January 13, 1997.

ADDRESSES: Comments may be mailed to
Benjamin Franco at the EPA Regional
Office listed below. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before visiting day.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M St, SW, Washington,
D.C. 20460.

Environmental Protection Agency,
Region 4, Air Planning Branch, 100
Alabama St., SW, Atlanta, Georgia
30303.

Georgia Environmental Protection
Division, 4244 International Parkway,
Suite 120, Atlanta, Georgia 30354.

FOR FURTHER INFORMATION CONTACT:

Benjamin Franco, Mobile Source and

Community Planning Section, Air

Planning Branch, Air, Pesticides &

Toxics Management Division, Region 4

Environmental Protection Agency, 100

Alabama St., SW Atlanta, Georgia

30303. The telephone number is 404/

562—-9039. Reference file GA 34-2-9644.

SUPPLEMENTARY INFORMATION:
I. Background

A. Impact of the National Highway
System Designation Act on the Design
and Implementation of Enhanced
Inspection and Maintenance Programs
Under the Clean Air Act

The National Highway System
Designation Act of 1995 (NHSDA)
establishes two key changes to the
enhanced I/M rule requirements
previously developed by EPA. Under
the NHSDA, EPA cannot require states
to adopt or implement centralized, test-
only IM240 enhanced vehicle
inspection and maintenance programs
as a means of compliance with section
182, 184 or 187 of the CAA. Also under
the NHSDA, EPA cannot disapprove a
SIP revision, nor apply an automatic
discount to a SIP revision under section
182, 184 or 187 of the CAA, because the
I/M program in such plan revision is
decentralized, or a test-and-repair
program. Accordingly, the so-called

50% credit discount that was
established by the EPA’s I/M Program
Requirements Final Rule, (published
November 5, 1992, and herein referred
to as the I/M Rule) has been effectively
replaced with a presumptive
equivalency criteria, which places the
emission reductions credits for
decentralized networks on par with
credit assumptions for centralized
networks, based upon a state’s good
faith estimate of reductions as provided
by the NHSDA and explained below in
this section.

EPA’s I/M Rule established many
other criteria unrelated to network
design or test type for states to use in
designing enhanced I/M programs. All
other elements of the I/M Rule, and the
statutory requirements established in
the CAA continue to be required of
those states submitting I/M SIP
revisions under the NHSDA, and the
NHSDA specifically requires that these
submittals must otherwise comply in all
respects with the I/M Rule and the CAA.

The NHSDA also requires states to
swiftly develop, submit, and begin
implementation of these enhanced I/M
programs, since the anticipated start-up
dates developed under the CAA and
EPA’s rules have already been delayed.
In requiring states to submit these plans
within 120 days of the NHSDA passage,
and in allowing these states to submit
proposed regulations for this plan
(which can be finalized and submitted
to EPA during the interim period) it is
clear that Congress intended for states to
begin testing vehicles as soon as
practicable, now that the decentralized
credit issue has been clarified and
directly addressed by the NHSDA.

Submission criteria described under
the NHSDA allow a state to submit
proposed regulations for this interim
program, provided that the state has all
of the statutory authority necessary to
carry out the program. Also, in
proposing the interim credits for this
program, states are required to make
good faith estimates regarding the
performance of their enhanced I/M
program. Since these estimates are
expected to be difficult to quantify, the
state need only provide that the
proposed credits claimed for the
submission have a basis in fact. A good
faith estimate of a state’s program may
be one based on any of the following:
the performance of any previous I/M
program; the results of remote sensing
or other roadside testing techniques;
fleet and vehicle miles traveled (VMT)
profiles; demographic studies; or other
evidence which has relevance to the
effectiveness or emissions reducing
capabilities of an I/M program.
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This action is being taken under the
authority of both the NHSDA and
section 110 of the CAA. Section 348 of
the NHSDA expressly directs EPA to
issue this interim approval for a period
of 18 months, at which time the interim
program will be evaluated. At that time,
the Conference Report on section 348 of
the NHSDA states that it is expected
that the proposed credits claimed by the
state in its submittal, and the emissions
reductions demonstrated through the
program data may not match exactly.
Therefore, the Conference Report
suggests that EPA use the program data
to appropriately adjust these credits.

Furthermore, EPA believes that in
also taking action under section 110 of
the CAA, it is appropriate to grant a
conditional approval to this submittal
since there are some deficiencies with
respect to CAA statutory or regulatory
requirements (identified herein) that
EPA believes can be corrected by the
State during the interim period.

B. Interim Approvals Under the NHSDA

The NHSDA directs EPA to grant
interim approval for a period of 18
months to approvable I/M submittals
under this Act. This Act also directs
EPA and the states to review the interim
program results at the end of 18 months,
and to make a determination as to the
effectiveness of the interim program.
Following this demonstration, EPA will
adjust any credit claims made by the
state in its good faith effort to reflect the
emissions reductions actually measured
by the state during the program
evaluation period. The NHSDA is clear
that the interim approval shall last for
only 18 months, and that the program
evaluation is due to EPA at the end of
that period. Therefore, EPA believes
Congress intended for these programs to
start-up as soon as possible, which EPA
believes should be at the latest,
November 15, 1997, so that
approximately six months of operational
program data can be collected to
evaluate the interim program. EPA
believes that in setting such a strict
timetable for program evaluations under
the NHSDA, that Congress recognized
and attempted to mitigate any further
delay with the start-up of this program.
For the purposes of this program, start-
up is defined as a fully operational
program which has begun regular,
mandatory inspections and repairs,
using the final test strategy and covering
each of a state’s required areas. EPA
proposes that if the state fails to start its
program on this schedule, the approval
granted under the provisions of the
NHSDA will convert to a disapproval
after a finding letter is sent to the state.

The program evaluation to be used by
the state during the 18 month interim
period must be acceptable to EPA. EPA
anticipates that such a program
evaluation process will be developed by
the Environmental Council of State
(ECOS) group that is convening now
and that was organized for this purpose.
EPA further anticipates that in addition
to the interim, short term evaluation, the
state will conduct a long term, ongoing
evaluation of the I/M program as
required by the I/M Rule in §§51.353
and 51.366.

C. Process for Full Approvals of This
Program Under the CAA

As per the NHSDA requirements, this
interim rulemaking will expire within
18 months of the final interim approval,
or the date of final full approval. A full
approval of the state’s final I/M SIP
revision (which will include the state’s
program evaluation and final adopted
state regulations) is still necessary under
section 110 and under section 182, 184
or 187 of the CAA. After EPA reviews
the state’s submitted program
evaluation, final rulemaking on the
state’s SIP revision will occur.

Il. EPA’s Analysis of Georgia’s
Submittal

On March 27, 1996, the Georgia
Environmental Protection Division
(GAEPD) submitted a revision to its
State Implementation Plan (SIP) for an
enhanced I/M program to qualify under
the NHSDA. The revision consists of
enabling legislation that will allow the
State to implement the I/M program,
proposed regulations, a description of
the I/M program (including a modeling
analysis and detailed description of
program features), and a good faith
estimate that includes the State’s basis
in fact for emission reductions claims.
The State’s credit assumptions were
based upon the removal of the 50%
credit discount for all portions of the
program that are based on a test-and-
repair network, and the application of
the State’s own good faith estimate of
the effectiveness of its decentralized test
and repair program. Georgia’s credit
assumption were based upon a remote
sensing study performed by Georgia
Tech. Subsequently, on June 17, 1996,
GAEPD submitted amendments to the
earlier SIP revisions.

A. Analysis of the NHSDA Submittal
Criteria

Transmittal Letter

On March 27, 1996, Georgia
submitted an enhanced I/M SIP revision
to EPA, requesting action under the
NHSDA of 1995 and the CAA of 1990.

A subsequent submittal amending the 1/
M program was submitted to EPA on
June 17, 1996. The official submittal
was made by the appropriate State
official, Harold Reheis of the Georgia
EPD, and was addressed to the
appropriate EPA official, John
Hankinson, the Regional Administrator.

Enabling Legislation

The State of Georgia has legislation in
Chapter 391-3-10 and 391-3-20
enabling the implementation of a hybrid
program consisting of the use of a two
speed idle exhaust emission test and an
Accelerated Simulation Mode (ASM)
exhaust emission test.

Proposed Regulations

On August 16, 1995, the State of
Georgia, proposed regulations in
accordance with 40 CFR part 51,
establishing an enhanced I/M program.
The State adopted, under emergency
rule, Chapter 39-3-20, Rules for
Enhanced Inspection and Maintenance,
on May 29, 1996. This rule was
permanently adopted by Georgia on
August 26, 1996. Also, Chapter 391-3—
10, Rules for Inspection and
Maintenance, was adopted on June 24,
1996.

Program Description

The Georgia program is a
decentralized hybrid program consisting
of an Acceleration Simulation Mode test
for older vehicles, and a 2 speed idle
test for newer vehicles. All vehicles will
receive a gas cap pressure integrity test.
The primary compliance mechanism is
registration denial. Newer vehicles are
those with a designated model year
which is of the current test year and up
to five years older than the current test
year. Older vehicles are those more than
five years older than the current test
year and through the 1975 model year.
Stations may be either test-only or test-
and-repair. Fleets are allowed to self
test. Vehicles that are 10 or more years
old, driven less than 5000 miles per
year, and owned by persons aged 65
years or older are exempt from testing,
as are antique or collector cars or trucks
25 years old or older. The Management
Contractor will be responsible for
quality control, quality assurance,
program oversight, and outreach. The
idle test portion of the program was
expanded to all 13 metro Atlanta
nonattainment counties on October 1,
1996. ASM testing will begin on July 1,
1997.
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Emission Reduction Claim and Basis for
the Claim

B. Analysis of the EPA I/M Regulation
and CAA Requirements

As previously stated, the NHSDA left
those elements of the I/M Rule that do
not pertain to network design or test
type intact. Based upon EPA’s review of
Georgia’s submittal, EPA believes the
State has not complied with all aspects
of the NHSDA, the CAA and the I/M
Rule. For those sections of the I/M Rule,
or of the CAA identified below, with
which the State has not yet fully
complied, EPA proposes to
conditionally approve the SIP if it
receives a commitment from the State to
correct said deficiency. Before EPA can
continue with the interim rulemaking
process, the State must make a
commitment within 30 days of
December 13, 1996 to correct these
major SIP elements by a date certain
within one year of interim approval. If
the State does not make this
commitment, EPA proposes in the
alternative to disapprove the State
submittal. The State must correct these
major deficiencies by the date specified
in the commitment or this proposed
approval will convert to a disapproval
under CAA section 110(k)(4).

Applicability—40 CFR 51.350

The Atlanta area is classified as a
serious 0zone nonattainment area and
also required to implement an enhanced
I/M program as per section 182(c)(3) of
the CAA and 40 CFR 51.350(2).

Under the requirements of the Clean
Air Act, the following counties in
Georgia are subject to the enhanced I/M
program requirements: Cherokee,
Clayton, Cobb, Coweta, Dekalb, Douglas,
Fayette, Forsyth, Fulton, Gwinnett,
Henry, Paulding, and Rockdale.

The Georgia I/M legislative authority
provides the legal authority to establish
the geographic boundaries. The program
boundaries are listed in Chapter 391-3—
20-0.32-.02. EPA is proposing to find
that the geographic applicability
requirements are satisfied. The federal 1/
M regulation requires that the state
program shall not sunset until it is no
longer necessary.

EPA interprets the federal regulation
as stating that a SIP which does not
sunset prior to the attainment deadline
for each applicable area satisfies this
requirement. The Georgia I/M regulation
provides for the program to continue
past the attainment dates for all
applicable nonattainment areas in the
Georgia.

The State submission meets the
Applicability requirements of the

Federal 1I/M regulation for interim
approval.

Enhanced I/M Performance Standard—
40 CFR 51.351

The enhanced I/M program must be
designed and implemented to meet or
exceed a minimum performance
standard, which is expressed as
emission levels in area-wide average
grams per mile (gpm) for certain
pollutants. The performance standard
shall be established using local
characteristics, such as vehicle mix and
local fuel controls, and the following
model I/M program parameters: network
type, start date, test frequency, model
year coverage, vehicle type coverage,
exhaust emission test type, emission
standards, emission control device,
evaporative system function checks,
stringency, waiver rate, compliance rate
and evaluation date. The emission
levels achieved by the State’s program
design shall be calculated using the
most current version, at the time of
submittal, of the EPA mobile source
emission factor model. At the time of
the Georgia submittal the most current
version was MOBILE5a. Areas shall
meet the performance standard for the
pollutants which cause them to be
subject to enhanced I/M requirements.
In the case of ozone nonattainment
areas, the performance standard must be
met for both nitrogen oxides (NOy) and
hydrocarbons (HC). The state’s
submittal must meet the enhanced I/M
performance standard for HC and NOx
in the subject I/M area.

The Georgia submittal includes the
following program design parameters:

Network type—Hybrid, consisting of a
test and repair program and a test only
program, modeled as test-only for 100%
emission reduction credit.

Start date—1982.

Test frequency—Biennial.

Model year/vehicle type coverage—
1975/LDGV, LDGT1, LDGT2.

Exhaust emission test type—ASM for
vehicles seven years old back to 1975,
2-speed idle for newest six model years.

Emission standards—ASM: .8 g/mile
HC, 15.0 g/mile CO, 2.0 g/mile NOy. 2-
speed idle: 220 ppm HC, 1.2 ppm CO,
and 999 ppm NOx.

Emission control device—Visual
inspections of catalyst.

Evaporative system function checks—
gas cap pressure test.

Stringency (pre-1981 failure rate)—
20%.

Waiver rate—3% for all model years.

Compliance rate—97%.

Evaluation dates—January 2000.

The Georgia program design
parameters meet the federal I/M
regulations and are approvable.

The State program demonstrates
compliance with the low enhanced
performance standard established in 40
CFR 51.351(g). That section provides
that states may select the low enhanced
performance standard if they have an
approved SIP for reasonable further
progress in 1996, commonly known as
a 15 percent reduction SIP. In fact EPA
approval of 15 percent plans has been
delayed, and although EPA is preparing
to take action on 15 percent plans in the
near future, it is unlikely that EPA will
have completed final action on most 15
percent plans prior to the time EPA
believes it would be appropriate to give
final interim approval to I/M programs
under the NHSDA.

In enacting the NHSDA, Congress
evidenced an intent to have states
promptly implement I/M programs
under interim approval status to gather
the data necessary to support state
claims of appropriate credit for
alternative network design systems. By
providing that such programs must be
submitted within a four month period,
that EPA could approve I/M programs
on an interim basis based only upon
proposed regulations, and that such
approvals would last only for an 18
month period, it is clear that Congress
anticipated both that these programs
would start quickly and that EPA would
act quickly to give them interim
approval.

Many states have designed a program
to meet the low enhanced performance
standard, and have included that
program in their 15 percent plan
submitted to EPA for approval. Such
states anticipated that EPA would
propose approval both of the I/M
programs and the 15 percent plans on a
similar schedule, and thus that the I/M
programs would qualify for approval
under the low performance standard.
EPA does not believe it would be
consistent with the intent of the NHSDA
to delay action on interim I/M approval
until the Agency has completed action
on the corresponding 15 percent plans.
Although EPA acknowledges that under
its regulations full final approval of a
low enhanced I/M program after the 18
month evaluation period would have to
await approval of the corresponding 15
percent plan, EPA believes that in light
of the NHSDA it can take final interim
approval of such I/M plans provided
that the Agency has determined as an
initial matter that approval of the 15
percent plan is appropriate, and has
issued a proposed approval of that 15
percent plan.

Georgia has submitted a 15 percent
plan which includes the low enhanced
I/M program. EPA is currently
reviewing that program and plans to
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propose action on it shortly. EPA here
proposes to approve the I/M program as
satisfying the low enhanced
performance standard provided that
EPA does propose to approve the 15
percent plan containing that program.
Should EPA propose approval of the 15
percent plan, EPA will proceed to take
final interim approval action on the 1/
M plan. EPA proposes in the alternative
that if the Agency proposes instead to
disapprove the 15 percent plan, EPA
would then disapprove the I/M plan as
well because the State would no longer
be eligible to select the low enhanced
performance standard under the terms
of 51.351(g).

The emission levels achieved by
GAEPD were modeled using MOBILE5a
and utilizing the ASM2 credit matrix in
that model. The modeling
demonstration was performed correctly,
used local characteristics and
demonstrated that the program design
will meet the minimum enhanced I/M
performance standard, expressed in
gpm, for HC, and NOX, for each
milestone and for the attainment
deadline. In addition, the existing I/M
rules require that the modeling
demonstrate that the state program has
met the performance standard by fixed
evaluation dates. The first such date is
January 1, 2000. However, few state
programs will be able to demonstrate
compliance with the performance
standard by that date as a result of
delays in program start up and phase in
of testing requirements. EPA believes
that based on the provisions of the
NHSAD, the evaluation dates in the
current I/M rule have been superseded.
Congress provided in the NHSDA for
programs that would start significantly
later than the start dates in the current
I/M rule. Consistent with Congressional
intent, such programs by definition will
not achieve full compliance with the
performance standard by the beginning
of 2000.

As explained above, EPA has
concluded that the NHSDA superseded
the start date requirements of the I/M
rule, but that states should still be
required to start their programs as soon
as possible, which EPA has determined
would be by November 15, 1997.
Therefore, EPA believes that pursuant to
the NHSDA, delaying program
implementation for approximately two
years, the initial evaluation date for
modeling purposes should also be
pushed back two years to January 1,
2002. This evaluation date will allow
states to fully implement their I/M
programs and complete one cycle of
testing at full cut points in order to
demonstrate compliance with the
performance standard.

Georgia will be required to repeat the
modeling demonstration if EPA
provides the appropriate ASM1 credit
matrix as part of the MOBILE model.
The enhanced performance standard
required for the Georgia program is
1.684 grams per mile for VOC and 1.968
grams per mile for NOx. The low
enhanced performance standard
required for the Georgia program is
2.254 grams per mile for VOC and 2.231
grams per mile for NOx. The model
results for the Georgia I/M program are
2.002 grams per mile for VOC and 1.996
grams per mile for NOx. While the
Georgia program falls below the
enhanced I/M performance standard, it
is above the low enhanced I/M
performance standard. GAEPD will
achieve additional emission reductions
elsewhere, consistent with the
requirements of the EPA flexibility rule
creating the low enhanced standard.
Georgia will implement a ban on all
open-burning in addition to a 7.0 Reid
Vapor Pressure program in order to
achieve the necessary reductions.

The State submittal meets the
Performance Standard requirements of
the federal I/M regulation for interim
approval.

Network Type and Program
Evaluation—40 CFR 51.353

The enhanced program must include
an ongoing evaluation to quantify the
emission reduction benefits of the
program, and to determine if the
program is meeting the requirements of
the Act and the federal I/M regulation.
The SIP must include details on the
program evaluation and must include a
schedule for submittal of biennial
evaluation reports, data from a state
monitored or administered mass
emission test of at least 0.1% of the
vehicles subject to inspection each year,
description of the sampling
methodology, the data collection and
analysis system and the legal authority
enabling the evaluation program. ECOS
has formed a committee to develop an
evaluation protocol to be used by states
in order to evaluate program
effectiveness. ECOS has recommended
that states follow the evaluation
procedure in EPA’s Final I/M rule. In a
letter dated October 2, 1996, the Georgia
EPD committed to a program evaluation
that will comply with both the ECOS
recommendation and 40 CFR 51.353(c).
EPA interprets this to mean the
evaluation program shall consist, at a
minimum, of those items described in
40 CFR 51.353(b)(1) and mass emission
test data using the procedure specified
in 40 CFR 51.357(a)(11), or any other
transient, mass emission test procedure
approved as equivalent, and evaporative

system checks. The first of the required
biennial reports will be provided to EPA
by July 1, 1998, with subsequent reports
onJuly 1 every second year following.
The network is composed of private
and public testing stations. Public
testing stations may be test-only or test
and repair. Fleets are allowed to
conduct tests on their own vehicles, and
are considered private testing stations.
The Georgia submittal meets the
Network Type and Program Evaluation
requirements of the federal I/M
regulation for interim approval.

Adequate Tools and Resources—40 CFR
51.354

The federal regulation requires the
state to demonstrate that adequate
funding of the program is available. A
portion of the test fee or separately
assessed per vehicle fee shall be
collected, placed in a dedicated fund
and used to finance the program.
Alternative funding approaches are
acceptable if it is demonstrated that the
funding can be maintained. Reliance on
funding from the state or local General
Fund is not acceptable unless doing
otherwise would be a violation of the
state’s constitution. The SIP shall
include a detailed budget plan which
describes the source of funds for
personnel, program administration,
program enforcement, and purchase of
equipment. The SIP shall also detail the
number of personnel dedicated to the
quality assurance program, data
analysis, program administration,
enforcement, public education and
assistance and other necessary
functions.

Georgia requires quality assurance,
data analysis and reporting, audits, and
other oversight and management
functions to be performed by the
Management Contractor. A portion of
the test fee will be used to pay the
Management Contractor, and another
portion will be paid to GAEPD to cover
program oversight. The Management
Contractor will receive $5.45 for each
vehicle inspected at a public test
station. GAEPD wiill receive $0.95 per
vehicle inspected at a public test station
in order to cover the cost of providing
oversight and implementation of the
program. The inspection fee at a fleet
test station will be $8.40. The
Management Contractor will receive
$5.45 per vehicle inspected at a fleet
testing station. GAEPD will receive
$1.95 per vehicle inspected at a fleet test
station in order to cover the cost of
providing oversight and implementation
of the program. The State constitution
prohibits a dedicated fund for the
operation of the program. The General
Assembly will provide appropriations
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equal to fees collected. The expected
staff level at GAEPD will be
approximately five persons. Most of the
work will be done by the Management
Contractor, therefore the State’s primary
function is to oversee contractor’s
operation. The Georgia submittal meets
the Adequate Tools and Resources
requirements set forth in the federal I/
M regulations and is approvable.

Test Frequency and Convenience—40
CFR 51.355

The enhanced I/M performance
standard assumes an annual test
frequency; however, other schedules
may be approved if the performance
standard is achieved. The SIP shall
describe the test year selection scheme,
how the test frequency is integrated into
the enforcement process and shall
include the legal authority, regulations
or contract provisions to implement and
enforce the test frequency. The program
shall be designed to provide convenient
service to the motorist by ensuring short
wait times, short driving distances and
regular testing hours.

The Georgia I/M program will be a
biennial program testing even model
year vehicles in even test years, and
testing odd model years in odd test
years. Legislation was passed to allow
for a 12-month registration period
beginning in January 1, 1998. Currently,
all vehicles are required to be registered
in a four month period (January—April).
Stations will be required to operate a
minimum of 40 hours per week. As the
program will operate on a decentralized
basis, it is anticipated that there will be
ample coverage in the I/M program.

The State submittal meets the Test
Frequency and Convenience
requirements of the federal I/M
regulation for interim approval.

Vehicle Coverage—40 CFR 51.356

The performance standard for
enhanced I/M programs assumes
coverage of all 1968 and later model
year light duty vehicles and light duty
trucks up to 8,500 pounds gross vehicle
weight rating (GVWR), and includes
vehicles operating on all fuel types.
Other levels of coverage may be
approved if the necessary emission
reductions are achieved. Vehicles
registered or required to be registered
within the I/M program area boundaries
and fleets primarily operated within the
I/M program area boundaries and
belonging to the covered model years
and vehicle classes comprise the subject
vehicles. Fleets may be officially
inspected outside of the normal I/M
program test facilities, if such
alternatives are approved by the
program administration, but shall be

subject to the same test requirements
using the same quality control standards
as non-fleet vehicles and shall be
inspected in the same type of test
network as other vehicles in the state,
according to the requirements of 40 CFR
51.353(a). Vehicles which are operated
on Federal installations located within
an I/M program area shall be tested,
regardless of whether the vehicles are
registered in the state or local I/M area.

The federal I/M regulation requires
that the SIP must include the legal
authority or rule necessary to
implement and enforce the vehicle
coverage requirement, a detailed
description of the number and types of
vehicles to be covered by the program
and a plan for how those vehicles are to
be identified, including vehicles that are
routinely operated in the area but may
not be registered in the area, and a
description of any special exemptions,
including the percentage and number of
vehicles to be impacted by the
exemption. Such exemptions shall be
accounted for in the emissions
reduction analysis.

The Georgia program will cover 1975
and later model years light duty
vehicles and light duty trucks weighing
up to 8500 pounds gross vehicle weight
rating (GVWR). Based on parking lot
surveys, the current program
compliance rate is estimated at 99
percent. GAEPD used 97 percent in its
demonstration allowing for vehicles
operating in but not registered in the
program area, and for changes in the
compliance rate as a result of the more
stringent emission standards. Vehicles
that are 10 years old, driven less than
5000 miles and owned by persons aged
65 or older are exempted from the test.
The loss of credit due to this exemption
was accounted for in the performance
demonstration. The Georgia I/M
program requires that federal fleets
operating and registered in the covered
area be tested. The Georgia submittal
meets the Vehicle Coverage
requirements of the federal I/M
regulations for interim approvable.

Test Procedures and Standards—40 CFR
51.357

Written test procedures and pass/fail
standards shall be established and
followed for each model year and
vehicle type included in the program.
Test procedures and standards are
detailed in 40 CFR 51.357 and in the
EPA documents entitled “High-Tech 1/
M Test Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications,” EPA-AA—
EPSD-IM-93-1, dated April 1994 and
“Acceleration Simulation Mode Test
Procedures, Emission Standards,

Quality Control Requirements, and
Equipment Specifications,” EPA-AA—
RSPD-IM-96-2, dated July 1996. The
federal 1/M regulation also requires
vehicles that have been altered from
their original certified configuration (i.e.
engine or fuel switching) to be subject
to the requirements of §51.357(d).

The Georgia I/M program will consist
of a single mode ASM and two-speed
idle test, and a gas cap integrity test. A
visual emission control inspection for
the presence of the catalytic converter
on all 1975 and newer model year
vehicles will be required. The ASM test
will be conducted using a chassis
dynamometer. Georgia has been
working with other states and the
equipment manufacturers, in
coordination with EPA, to develop their
own procedures, specifications and
standards. Georgia, in the June 17, 1996
amendments, stated a two phase
approach for the ASM portion of the
program. They included a copy of the
draft EPA ASM specifications and noted
that due to the short time available to
manufacturers, current specifications
would be used to the maximum extent
possible. They also noted that Phase |
will only require the analyzer portion of
ASM needed to perform the two speed
idle testing and that the Phase Il
upgrade will include the hardware and
software needed to perform ASM. Itis
anticipated that these test procedures,
specifications and standards will be
released in the near future. The 2 speed
idle test procedure is one of the test
methods described in EPA’s
“Recommended I/M Short Test
Procedures for the 1990’s: Six
Alternatives.” All vehicles will receive
a gas cap pressure integrity test. For
1996 and later vehicles, a check of the
on-board diagnostic system to detect
any emission control system problems
will be performed. Georgia will use a
form of phased in cutpoints while
implementing the ASM portion of their
enhanced I/M program. Less stringent
phase in cutpoints will be utilized from
the start of ASM testing, on July 1, 1997,
till December 31, 1997. Final ASM
cutpoints will be utilized after that time.
The reason for this is two fold. One is
to introduce ASM testing to the area.
However, the primary reason is to
encourage people to have their cars
tested before they are required. This
unique situation is due to the current
four month registration window
(January-April) in Georgia. However,
Georgia will start a 12 month
registration period beginning January 1,
1998. This is why final cutpoints will be
implemented at that time. Georgia is
hoping to encourage people to bring
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their cars in after they have their 1997
registration (again, after January-April),
but prior to the 1998 registration in
order to more evenly distribute the
testing load. The two-speed idle test
will start with the final cutpoints and
experience no phase in standards.

Georgia’s submittal does not include a
description of the final ASM test
procedure which is acceptable to both
Georgia and EPA for one-mode ASM
testing and the gas cap integrity test.
The Georgia submittal does not establish
HC, CO, and CO; pass/fail exhaust
standards for the one-mode ASM test
procedure. The Georgia regulation does
not establish gas cap integrity standards.
The final Georgia I/M regulation must
include the test procedures and
emission standards for these items. The
emission standards found in the final
regulation must be identical to the
standards found in the modeling in the
March 27, 1996 SIP revision and the
June 17, 1996 SIP supplement.

If the State: (a) commits within 30
days of this proposal, to correct these
deficiencies by a date certain within one
year of interim approval; and (b)
corrects the deficiencies by that date,
then this interim approval shall expire
pursuant to the NHSDA on the earlier of
18-months from final interim approval,
or on the date of EPA action taking final
full approval of this program. If the
commitment is not made within 30
days, EPA proposes in the alternative to
disapprove the SIP revision. If the State
does make a timely commitment but the
conditions are not met by the date
committed to, EPA proposes that this
rulemaking will convert to a final
disapproval. EPA will notify the State
by letter that the conditions have not
been met and that the conditional
approval has converted to a disapproval.

The Georgia submittal does not meet
the Test Procedures and Standards
requirements of the federal I/M
regulations and is not approvable.
Georgia must commit to correct the
deficiencies to enable EPA to
conditionally approve the program.

Test Equipment—40 CFR 51.358

Computerized test systems are
required for performing any
measurement on subject vehicles. The
federal I/M regulation requires that the
SIP submittal include written technical
specifications for all test equipment
used in the program. The specifications
shall describe the emission analysis
process, the necessary test equipment,
the required features, and written
acceptance testing criteria and
procedures.

Georgia has proposed a hybrid
program requiring subject vehicles to be

tested with either a one-mode ASM
exhaust test or a two speed idle test,
depending upon the age of the vehicle,
and all vehicles to be tested with a gas
cap integrity test in the 13 county metro
Atlanta area. Older vehicles would be
subject to the ASM test while newer
vehicles are subject to a two speed idle
test. Georgia has been working with
other states and the equipment
manufacturers, in coordination with
EPA, to develop their own procedures,
specifications and standards for one
mode ASM testing. As noted above,
Georgia, in the June 17, 1996,
amendments identified a two phase
equipment specification. Phase | will
allow manufacturers to produce an
analyzer that perform the two speed idle
test. Phase Il will include the hardware
and software needed to perform the
ASM test. It is anticipated that these test
procedures, specifications and
standards will be released in the near
future. In addition to the emission
testing and gas cap integrity check, a
visual emission control inspection for
the presence of the catalytic converter
on 1975 and newer model year vehicles
will be required.

Georgia’s regulation does not include
a description of a final ASM test
procedure. Georgia’s submittal does not
establish final equipment specifications
for the one-mode ASM test procedure.
The State regulation also does not
establish gas cap integrity test
specifications. The final Georgia I/M
regulation must include the test
procedures, equipment specifications
and emission standards for these items.

If the State: (a) commits within 30
days of this proposal, to correct these
deficiencies by a date certain within one
year of interim approval; and (b)
corrects the deficiencies by that date,
then this interim approval shall expire
pursuant to the NHSDA on the earlier of
18-months from final interim approval,
or on the date of EPA action taking final
full approval of this program. If the
commitment is not made within 30
days, EPA proposes in the alternative to
disapprove the SIP revision. If the State
does make a timely commitment but the
conditions are not met by the date
committed to, EPA proposes that this
rulemaking will convert to a final
disapproval. EPA will notify the State
by letter that the conditions have not
been met and that the conditional
approval has converted to a disapproval.

The Georgia submittal does not meet
the Test Equipment requirements of the
federal I/M regulations and is not
approvable. Georgia must commit to
correct the deficiencies to enable EPA to
conditionally approve the program.

Quality Control—40 CFR 51.359

Quality control measures shall insure
that emission measurement equipment
is calibrated and maintained properly,
and that inspection, calibration records,
and control charts are accurately
created, recorded and maintained.

Georgia commits to implement quality
control measures for the emission
measurement equipment, record
keeping requirements and measures to
maintain the security of all documents
used to establish compliance with the
inspection requirements. These
measures are to be implemented by the
Management Contractor as per the
request for proposal, which was
submitted as part of the SIP revision
package. The Georgia submittal meets
the Quality Control requirements of the
federal I/M regulation for interim
approval.

Waivers and Compliance Via Diagnostic
Inspection—40 CFR 51.360

The federal I/M regulation allows for
the issuance of a waiver, which is a
form of compliance with the program
requirements that allows a motorist to
comply without meeting the applicable
test standards. For enhanced I/M
programs, an expenditure of at least
$450 in repairs, adjusted annually to
reflect the change in the Consumer Price
Index (CPI) as compared to the CPI for
1989, is required in order to qualify for
a waiver. Waivers can only be issued
after a vehicle has failed a retest
performed after all qualifying repairs
have been made. Any available warranty
coverage must be used to obtain repairs
before expenditures can be counted
toward the cost limit. Tampering related
repairs shall not be applied toward the
cost limit. Repairs must be appropriate
to the cause of the test failure. Repairs
for 1980 and newer model year vehicles
must be performed by a recognized
repair technician. The federal regulation
allows for compliance via a diagnostic
inspection after failing a retest on
emissions and requires quality control
of waiver issuance. The SIP must set a
maximum waiver rate and must
describe corrective action that would be
taken if the waiver rate exceeds that
committed to in the SIP.

Georgia will phase in the waiver
requirements. Between October 1, 1996,
and December 31, 1997, the waiver limit
will be $200 for qualifying repairs.
Starting January 1, 1998, the waiver rate
will be $450 (with appropriate CPI
adjustment). GAEPD established a
waiver rate of 3 percent. If this waiver
rate is exceeded, GAEPD will take
corrective action to; (1) reduce the rate
to 3 percent, (2) revise the SIP emission
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reduction claimed to reflect the actual
rate, or (3) make other program changes
needed to ensure the emission
reductions committed to in the SIP. The
Georgia submittal meets the Waiver
requirements of the federal I/M
regulations for interim approval.

Motorist Compliance Enforcement—40
CFR 51.361

The federal regulation requires that
compliance shall be ensured through
the denial of motor vehicle registration
in enhanced I/M programs unless an
exception for use of an existing
alternative is approved. An enhanced I/
M area may use either sticker-based
enforcement programs or computer-
matching programs if either of these
programs were used in the existing
program, which was operating prior to
passage of the 1990 Clean Air Act
Amendments, and it can be
demonstrated that the alternative has
been more effective than registration
denial. For newly implementing
enhanced areas, there is no provision for
enforcement alternatives in the CAA.
The SIP shall provide information
concerning the enforcement process,
legal authority to implement and
enforce the program, and a commitment
to a compliance rate to be used for
modeling purposes and to be
maintained in practice.

Georgia uses registration denial as an
enforcement mechanism. The Georgia
SIP commits to a compliance rate of 97
percent which was used in the
performance standard modeling
demonstration. The Georgia submittal
meets the Motorist Compliance
Enforcement requirements of the federal
I/M regulation for interim approval.

Motorist Compliance Enforcement
Program Oversight—40 CFR 51.362

The federal I/M regulation requires
that the enforcement program shall be
audited regularly and shall follow
effective program management
practices, including adjustments to
improve operation when necessary. The
SIP shall include quality control and
quality assurance procedures to be used
to insure the effective overall
performance of the enforcement system.
An information management system
shall be established which will
characterize, evaluate and enforce the
program.

The Georgia program requires the
Management Contractor to analyze
registration and inspection databases to
ensure that all subject vehicles are
presented for inspection. Registration
and inspection databases will be
completely automated. Cross checking
of the two databases will be used to

identify any vehicles which, by any
means, obtain registration without
complying with the inspection
requirement, and to otherwise assess
program effectiveness. The Georgia
submittal meets the Motorist
Compliance Enforcement program
oversight provisions of the federal I/M
regulation for interim approval.

Quality Assurance—40 CFR 51.363

An ongoing quality assurance
program shall be implemented to
discover, correct and prevent fraud,
waste, and abuse in the program. The
program shall include covert and overt
performance audits of the inspectors,
audits of station and inspector records,
equipment audits, and formal training of
all state I/M enforcement officials and
auditors. A description of the quality
assurance program which includes
written procedure manuals on the above
discussed items must be submitted as
part of the SIP.

GAEPD included in their request for
proposal (RFP) a requirement that
quality control procedures which meet
the requirements of the EPA rule be
established by the Management
Contractor. Additional quality control
measures for the program will be
established by GAEPD as part of its
operations manual. These quality
control requirements will apply to all
testing stations regardless of the test.
The Georgia submittal meets the Quality
Control requirements of the federal I/M
regulation for interim approval.

Enforcement Against Contractors,
Stations and Inspectors—40 CFR 51.364

Enforcement against licensed stations,
contractors and inspectors shall include
swift, sure, effective, and consistent
penalties for violation of program
requirements. The federal I/M
regulation requires the establishment of
minimum penalties for violations of
program rules and procedures which
can be imposed against stations,
contractors and inspectors. The legal
authority for establishing and imposing
penalties, civil fines, and license
suspensions and revocations must be
included in the SIP. State quality
assurance officials shall have the
authority to temporarily suspend station
and/or inspector licenses immediately
upon finding a violation that directly
affects emission reduction benefits,
unless constitutionally prohibited. An
official opinion explaining any state
constitutional impediments to
immediate suspension authority must
be included in the submittal. The SIP
shall describe the administrative and
judicial procedures and responsibilities
relevant to the enforcement process,

including which agencies, courts and
jurisdictions are involved, who will
prosecute and adjudicate cases and the
resources and sources of those resources
which will support this function.

GAEPD has the authority to penalize,
suspend or revoke certification of
inspectors and stations for violation of
program regulations. The Management
Contractor will promptly prepare
recommendations for suspensions or
other penalties whenever violations of
program requirements are discovered as
a result of overt and covert audits.
GAEPD will maintain records of all
program enforcement activity. The
Georgia submittal meets the
Enforcement Against Contractors,
Stations and Inspectors requirements of
the federal I/M regulation for interim
approval.

Data Collection—40 CFR 51.365

Accurate data collection is essential to
the management, evaluation and
enforcement of an I/M program. The
federal 1/M regulation requires data to
be gathered on each individual test
conducted and on the results of the
quality control checks of test equipment
required under 40 CFR 51.365.

The Georgia program requires the
Management Contractor to collect and
maintain all inspection and quality
control data required by 40 CFR 51.365.
The Georgia submittal meets the Data
Collection requirements of the federal I/
M regulation for interim approval.

Data Analysis and Reporting—40 CFR
51.366

Data analysis and reporting are
required to allow for monitoring and
evaluation of the program by the state
and EPA. The federal I/M regulation
requires annual reports to be submitted
which provide information and
statistics and summarize activities
performed for each of the following
programs: testing, quality assurance,
quality control and enforcement. These
reports are to be submitted to EPA by
July and shall provide statistics for the
period of January to December of the
previous year. A biennial management
report shall be submitted to EPA which
addresses changes in program design,
regulations, legal authority, program
procedures and any weaknesses in the
program found during the two year
period and how these problems will be
or were corrected.

GAEPD will prepare annual reports
containing summaries of test data,
quality assurance and quality control
activities and enforcement. GAEPD wiill
submit the required biennial
management report on July 1, 1998, and
every year thereafter. The Georgia
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submittal meets the Data Analysis and
Reporting requirements of the federal I/
M regulation for interim approval.

Inspector Training and Licensing or
Certification—40 CFR 51.376

The federal I/M regulation requires all
inspectors to be formally trained and
licensed or certified to perform
inspections.

The Georgia program will require that
all inspectors receive training and be
certified by GAEPD. The Management
Contractor will supply the training.
GAEPD will monitor the training and
testing of inspectors. Inspectors must
pass with 80% correct answers.
Inspectors will be required to take a
refresher course after two years in order
to renew the certification. The Georgia
submittal meets the Inspector Training
and Certification requirements of the
federal I/M regulation for interim
approval.

Public Information and Consumer
Protection—40 CFR 51.368

The federal I/M regulations require
the SIP to include public information
and consumer protection programs.

The Georgia program requires the
Management Contractor to develop a
public information program. The
Georgia Request for Proposal specifies
that all requirements of this section
must be met by the contractor. This
program will include general
information on the I/M program,
information on repair facilities, and
emission warranty coverage. In
addition, the Management Contractor
will provide a referee program for
resolving complaints about the validity
of tests. The Georgia submittal meets the
Public Information and Consumer
Protection requirements of the federal 1/
M regulation for interim approval.

Improving Repair Effectiveness—40 CFR
51.369

Effective repairs are the key to
achieving program goals. The federal
regulation requires states to take steps to
ensure that the capability exists in the
repair industry to repair vehicles. The
SIP must include a description of the
technical assistance program to be
implemented, a description of the
procedures and criteria to be used in
meeting the performance monitoring
requirements required in the federal
regulation, and a description of the
repair technician training resources
available in the community.

Georgia’s repair effectiveness program
includes an outreach program and a
repair technician hotline. The
Management Contractor will oversee
this, and will be required to collect

information on repair facilities. This
information will be available for vehicle
owners. The Management Contractor
will be required to meet all components
of 40 CFR 51.369. GAEPD has
contracted with vocational-technical
schools to provide an updated training
program for repair technicians. The
Georgia submittal meets the Improving
Repair Effectiveness requirements of the
federal I/M regulation for interim
approval.

Compliance With Recall Notices—40
CFR 51.370

The federal regulation requires the
states to establish methods to ensure
that vehicles that are subject to
enhanced I/M and are included in a
emission related recall receive the
required repairs prior to completing the
emission test and/or renewing the
vehicle registration.

The Georgia program requires that
vehicle owners comply with emission
recall notices issued after January 1,
1995. Vehicles which have not
completed the recall requirements
within six months after the initial
notification will be required to obtain
the recall repairs prior to obtaining a
test. The Georgia submittal meets the
Compliance Recall Notices requirements
of the federal I/M regulation for interim
approval.

On-Road Testing—40 CFR 51.371

On-road testing is required in
enhanced I/M areas. The use of either
remote sensing devices (RSD) or
roadside pullovers including tailpipe
emission testing can be used to meet the
federal regulations. The program must
include on-road testing of 0.5 percent of
the subject fleet or 20,000 vehicles,
whichever is less, in the nonattainment
area or the I/M program area. Motorists
that have passed an emission test and
are found to be high emitters as a result
of an on-road test shall be required to
pass an out-of-cycle test.

The Georgia Institute of Technology,
under contract with GAEPD, will test
0.5 percent of the subject fleet per year
using remote sensing devices. Vehicles
that fail will have to undergo a two-
speed idle or ASM inspection,
depending on the age of the vehicles.
The Georgia submittal meets the on-road
testing requirements of the federal I/M
regulation for interim approval.

State Implementation Plan
Submissions/Implementation
Deadlines—40 CFR 51.372 through
51.373

GAEPD has submitted a schedule that
meets EPA approval. The State signed a
contract on March 1996 with the

Management Contractor, and the idle
test program will be expanded to all 13
nonattainment counties on October 1,
1996. Starting July 1, 1997, the GAEPD
will implement the ASM test.

I11. Discussion for Rulemaking Action

Today’s notice of proposed
rulemaking begins a 30-day clock for the
State to make a commitment to EPA to
correct the major elements of the SIP
that EPA considers deficient, by a date
certain within one year of interim
approval. These elements are: The
submittal does not contain the necessary
details of the final ASM program.
Within 30 days, the State must make a
commitment to EPA to correct these
deficiencies by a date certain within one
year of interim approval. If the State
does not make such a commitment
within 30 days, EPA today is proposing
in the alternative that this SIP revision
be disapproved.

If the State makes the commitment
within 30 days, EPA’s conditional
approval of the plan will last until the
date by which the State has committed
to correct all of the deficiencies.

EPA expects that within this period
the State will not only correct the
deficiencies as committed to by the
State, but that the State will also begin
program start-up by November 15, 1997.
If the State does not correct deficiencies
and implement the interim program by
November 15, 1997, EPA is proposing in
this notice that the interim approval
will convert to a disapproval after a
finding letter is sent to the State.

1V. Explanation of the Interim
Approval

At the end of the 18 month interim
period, the approval status for this
program will automatically lapse
pursuant to the NHSDA. It is expected
that the State will at that time be able
to make a demonstration of the
program’s effectiveness using an
appropriate evaluation criteria. As EPA
expects that these programs will have
started by November 15, 1997, the State
will have approximately six months of
program data that can be used for the
demonstration, in accordance to the
evaluation procedure agreed upon by
ECOS. If the State fails to provide an
adequate demonstration of the
program’s effectiveness to EPA within
18 months of the final interim
rulemaking, the interim approval will
lapse, and EPA will be forced to
disapprove the State’s permanent I/M
SIP revision. If the State’s program
evaluation demonstrates a lesser amount
of emission reductions actually realized
than were claimed in the State’s
previous submittal, EPA will adjust the
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State’s credits accordingly, and use this
information to act on the State’s
permanent I/M program.

V. Further Requirements for Permanent
I/M SIP Approval

At the end of the 18 month period,
final approval of the State’s plan will be
granted based upon the following
criteria:

1. The State has complied with all the
conditions of its commitment to EPA,

2. EPA’s review of the State’s program
evaluation confirms that the appropriate
amount of program credit was claimed
by the State and achieved with the
interim program,

3. Final program regulations are
submitted to EPA, and

4. The State I/M program meets all of
the requirements of EPA’s I/M rule,
including those deficiencies found de
minimis for purposes of interim
approval.

V1. EPA’s Evaluation of the Interim
Submittal

EPA’s review of this material
indicates that Georgia is deficient in
providing the details of the final ASM
procedures, standards and specification
requirements. EPA is proposing a
conditional, interim approval of the
Georgia SIP revision for the Inspection
and Maintenance Program, which was
submitted on March 27, 1996. EPA is
soliciting public comments on the
issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA Regional office
listed in the ADDRESSES section of this
document.

Proposed Action

EPA is proposing to conditionally
approve this revision to the Georgia SIP
for an enhanced I/M program based on
certain conditions. The conditions for
approvability are as follows: Georgia
must submit the required final ASM and
gas cap test details that are acceptable
to EPA.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare

a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact Statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to State, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal

Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

The Administrator’s decision to
approve or disapprove the SIP revision
will be based on whether it meets the
requirements of section 110(a)(2)(A)—(K)
and part D of the Clean Air Act, as
amended, and EPA regulations in 40
CFR Part 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
Recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: November 12, 1996.

A. Stanley Meiburg,

Acting Regional Administrator.

[FR Doc. 96-31737 Filed 12-12-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[TX76-1-7324; FRL-5664-7]

Approval and Promulgation of
Extension of Temporary Section 182(f)
and Section 182(b) Exemption to the
Nitrogen Oxides (NOx) Control
Requirements for the Houston/
Galveston and Beaumont/Port Arthur
Ozone Nonattainment Areas; Texas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to extend
the temporary exemption from the NOy
control requirements of sections 182(f)
and 182(b) of the Clean Air Act (the Act)
for the Houston/Galveston (HGA) and
Beaumont/Port Arthur (BPA) ozone
nonattainment areas. The State of Texas
submitted a petition to EPA requesting
the extension to permit additional time
to complete Urban Airshed Modeling
(UAM). A temporary NOy exemption
was granted by EPA because
preliminary photochemical grid
modeling shows that reductions in NOy
would be detrimental to attaining the
National Ambient Air Quality Standards
for ozone in these areas. Approval of the
petition will extend the temporary
exemption from the NOy requirements
for NOx Reasonably Available Control
Technology (RACT), New Source
Review (NSR), Vehicle Inspection/
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Maintenance (I1/M), and conformity by

one year to December 31, 1997, and the

implementation date for NOx RACT by

two years to May 31, 1999.

DATES: Comments on this proposed

action must be received in writing on or

before January 13, 1997.

ADDRESSES: Written comments on this

action should be addressed to Mr.

Thomas H. Diggs, Chief, Air Planning

Section, at the EPA Regional Office

listed below. Copies of the documents

relative to this action are available for
public inspection during normal
business hours at the following
locations. Interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least 24 hours before the
visiting day.

Environmental Protection Agency,
Region 6, Air Planning Section, 1445
Ross Ave, Suite 1200, Mailcode 6PD—
L, Dallas, TX 75202

Texas Natural Resource Conservation
Commission, 12100 Park 35 Circle,
PO Box 13087, Austin, Texas 78711—
3087

FOR FURTHER INFORMATION CONTACT: Mr.

Herbert R. Sherrow, Jr., Air Planning

Section (6PD-L), Multimedia Planning

and Permitting Division, Environmental

Protection Agency, Region 6, 1445 Ross

Avenue, Suite 1200, Dallas, Texas

75202. The telephone number is 214—

665—7237.

SUPPLEMENTARY INFORMATION:
l. Background

NOy are precursors to ground level
(tropospheric) ozone, or urban ‘‘smog.”
When released into the atmosphere,
NOy will react with volatile organic
compounds (VOC) in the presence of
sunlight to form ozone. Tropospheric
ozone is an important contributor to the
nation’s urban air pollution problem.

The Act made significant changes to
the air quality planning requirements
for areas that do not meet the ozone
standard. Subparts 1 and 2 of part D,
title | of the Act contain the air quality
planning requirements for ozone
nonattainment areas. Title | includes
new requirements to control NOx
emissions in certain ozone
nonattainment areas and ozone
transport regions. Section 182(f)
requires States to apply the same control
requirements to major stationary sources
of NOxy as are applied to major stationary
sources of VOC. Section 182(c) NOy
requirements are RACT and
nonattainment NSR. In addition, there
are new NOx requirements under the
conformity provisions of section 176(c).
A 182(f) exemption would also relieve
certain NOy requirements of the vehicle

I/M rule. This approval would
temporarily extend the current
exemption for the areas from the section
182(f) NOx RACT, NSR, I/M, and general
conformity requirements (see the NOx
Supplement to the General Preamble 57
FR 55620), and pursuant to section
182(b)(1) from the NOy “build/no build”
and ““less-than-1990 emissions” tests of
the transportation conformity rules (60
FR 57179).

The HGA area was designated
nonattainment for ozone and classified
as severe pursuant to sections 107(d)(4)
and 181(a) of the Act, and has an
attainment deadline of 2007. The HGA
nonattainment area includes the cities
of Houston and Galveston, and consists
of the following eight counties: Brazoria,
Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller. The
BPA area was initially classified as a
serious nonattainment area, but EPA
corrected the classification to moderate
onJune 3, 1996 (61 FR 14496), and BPA
now has an attainment deadline of 1996.
The BPA nonattainment area includes
the cities of Beaumont and Port Arthur,
and consists of the following three
counties: Hardin, Jefferson, and Orange.
See 56 FR 56694 (November 6, 1991,
codified for Texas at title 40 of the Code
of Federal Regulations (CFR) in
§81.344).

On August 17, 1994, the Texas
Natural Resource Conservation
Commission (TNRCC) submitted to EPA
a petition pursuant to section 182(f)
which requested that the HGA and BPA
nonattainment areas be temporarily
exempted by EPA from the NOy control
requirements of section 182(f) of the
Act. The State based its petition on the
use of a UAM demonstration showing,
pursuant to EPA guidelines, that NOy
reductions would not contribute to
attainment in either area because the
decrease in ozone concentrations
resulting from VOC reductions alone is
equal to or greater than the decrease
obtained from NOy reductions or a
combination of VOC and NOyx
reductions.

The petition for the temporary
exemption was approved by EPA and
published at 60 FR 19519 (April 19,
1995). The approval was granted on a
temporary basis because TNRCC had
planned to complete additional UAM
modeling that would be a basis for re-
evaluating the contributions of NOx
reductions to attainment between
November of 1995 and May of 1996
using the results of an intensive 1993
field study, the Coastal Oxidant
Assessment for Southeast Texas
(COAST). The data collected through
the COAST study consist of hourly
point source emissions, gridded typical

summer day on-road mobile source
emissions, hourly air quality data, and
detailed meteorological data for specific
o0zone exceedance episodes in the HGA/
BPA domain. Because it is intended to
be the most comprehensive data set
available, it should result in greater
accuracy in the modeling and therefore
in the attainment control strategy. Since
the modeling was expected to be
completed by May of 1996, TNRCC
requested only a temporary NOy
exemption. The EPA granted the
exemption until December of 1996 and
established that, if warranted, NOyx
RACT compliance should be as
expeditious as practicable, but no later
than May 31, 1997. The exemption
applied to NOx RACT, NSR, I/M, and
general conformity. The exemption also
applied to transportation conformity
since, at that time, the transportation
conformity rule cited section 182(f) as
the appropriate authority for granting
such relief. The transportation
conformity rule was later amended to
reference section 182(b)(1) for areas
subject to 182(b)(1).

I1. Applicable EPA Guidance

The Act specifies in section 182(f)
that if one of the conditions listed below
is met, the new NOy requirements
would not apply:

1. In any area, the net air quality
benefits are greater without NOy
reductions from the sources concerned,

2. In a nontransport region, additional
NOy reductions would not contribute to
ozone attainment in the nonattainment
area; or

3. In a transport region, additional
NOx reductions would not produce net
ozone benefits in the transport region.

In addition, section 182(f)(2) states
that the application of the new NOy
requirements may be limited to the
extent that any portion of those
reductions are demonstrated to result in
“excess reductions’ of NOy. The
previously-described NOx provisions of
the conformity rules would also not
apply in certain areas that are granted a
section 182(f)(3) or 182(b)(1) exemption
(60 FR 57179). In addition, certain NOy
provisions of the I/M rule would not
apply in an area that is granted a section
182(f) exemption (57 FR 52989).

The EPA’s Guideline for Determining
the Applicability of Nitrogen Oxides
Requirements under Section 182(f)
(December 1993), and 2 revisionary
memoranda signed by John S. Seitz,
Director of the EPA Office of Air Quality
Planning and Standards, dated May 27,
1994, and February 8, 1995, describe
how the EPA will interpret the NOy
exemption provisions of section 182(f).
As described more fully in the Seitz
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memoranda, petitions submitted under
section 182(f)(3) are not required to be
submitted as State Implementation Plan
(SIP) revisions. Consequently, the State
is not required under the Act to hold a
public hearing in order to petition for an
area-wide NOx exemption
determination. Similarly, it is not
necessary to have the Governor submit
the petition.

The application of section 182(f) NOx
waivers to certain NOx requirements of
the transportation conformity rule is no
longer appropriate. The EPA has revised
the transportation conformity rule to
ensure consistency with section 176(c)
(60 FR 57179). This rule revision makes
it clear that areas that are subject to
section 182(b)(1) (moderate and above)
must submit transportation conformity
NOy exemption requests as revisions to
the SIP. Because HGA is classified as
severe and BPA is classified as
moderate, the revision addressing
182(b)(1) must be submitted as a
revision to the SIP. The state adopted
the proposal through public notice,
hearing, and comment, and submitted it
as a SIP revision with the petition.

I11. State Submittal

On March 6, 1996, the State of Texas
submitted a petition to EPA which
requests that the HGA and BPA
nonattainment areas be granted an
extension to the temporary exemption
from NOy control requirements of
sections 182(f) and 182(b) of the Act.
The State’s petition was transmitted by
a letter from George W. Bush, Governor,
State of Texas, to Jane Saginaw,
Regional Administrator of EPA Region
6. The petition was accompanied by the
records of public hearing on the petition
to satisfy the requirements of section
182(b). The petition requests an
extension of one year, from December
31, 1996, to December 31, 1997, for the
exemption and an extension of the NOy
compliance date from May 31, 1997, to
May 31, 1999. The petition was
subjected to public notice on September
5, 1995, and hearing on October 2, 1995.
Since the petition for extension went
through the State’s public participation
procedures prior to submittal, EPA
considers it to be submitted as a
revision to the SIP and, thus meets the
requirements of section 182(b).

The State based its petition on
needing additional time to complete
UAM modeling using data from the
COAST study. The preliminary
modeling showed that NOx reductions
would not contribute to attainment in
either area because domain-wide
predicted maximum ozone
concentrations are lowest when only
VOC reductions are modeled. The

schedule submitted in the State’s
original section 182(f) petition was
determined based on completion of the
UAM COAST modeling for attainment
demonstration purposes by May 31,
1996. The additional year extension
would allow for UAM using COAST
data to accommodate recent
improvements in the modeling process.
These improvements will allow the
development of better substantiated
control programs and minimize the
possibility that earlier modeling could
result in unnecessary or
counterproductive control programs,
particularly if NOy controls are
detrimental. The petition also includes
a description of the improvements in
data quantity and quality which will
result from the additional time to
conduct UAM.

Some of the advantages of taking
additional time to conduct the modeling
are: (1) The use of the UAM, version V,
which is an improved model over the
UAM, version IV, previously used,
particularly in the reduced use of
national defaults; (2) the development of
more detailed emissions inventory data;
(3) the use of additional monitored data;
and (4) the use of more refined
meteorological data. The current
modeling effort is estimated by the State
to be an order of magnitude increase
over that for the preliminary modeling,
with an attendant increase in the
quality-assurance effort required.
Because of the large economic impact of
the future ozone control strategy on the
Texas Gulf Coast Region, it is essential
that the modeling be based on the best
available science and the most
complete, quality assured data possible.

Also submitted with the petition was
a revision to previously-adopted NOx
RACT rules (30 TAC 117) which would
extend the compliance dates from May
31, 1997, to May 31, 1999. The State
first submitted the NOx RACT rules to
EPA on December 6, 1993.

A revision to the Texas
(Nonattainment) New Source Review
rule (30 TAC section 116.150), adopted
on October 11, 1995, temporarily
extends the suspension of the NOx NSR
requirements in HGA and BPA through
December 31, 1997. This rule revision
was submitted to EPA on November 1,
1995, and was not resubmitted with the
petition.

IV. Analysis of State Submittal

The petition requests an extension of
the exemption previously approved by
EPA which was based on preliminary
UAM modeling indicating that VOC
controls would be more effective than
NOx controls. Since the technical basis
for the original extension and this

extension is the same (i.e., preliminary
modeling demonstrated that there
would be more ozone reduction with
VOC only controls through 1999), EPA
is proposing to approve the extension.
Please refer to the original extension
notice (60 FR 19515) and the
accompanying technical support
document for details of the technical
basis for the exemption.

The current request also seeks to
extend the NOx RACT compliance
implementation date for 2 years, until
May 31, 1999. This is based on the fact
that the schedule previously proposed
in August 1994, for completing the
modeling has been displaced by as
much as 15 months, until March 1997,
to allow time for analysis of the COAST
data before input to the model. Texas
has indicated that if this modeling
shows NOx reductions are beneficial in
controlling ozone, specific modeling
sensitivity analyses, to be completed by
March 1997, would be performed which
simulate various reductions required to
attain the ozone standard. As further
indicated by the State, the additional
time needed for documenting model
results, holding public hearings, and
taking action by TNRCC adds 4 to 6
months to the process before industry
will have the information needed to
proceed with rule implementation.
Since industry has to budget for control
equipment and set implementation
dates to coincide with equipment
scheduled outages, which usually have
annual or longer time frames, a two-year
extension beyond the May 1997
compliance date in the original
submittal is necessary. This two-year
extension is also consistent with the
two-year lead time originally requested
by Texas (59 FR 64641).

In summary, approval of the petition
would permit the State to improve the
UAM. Moreover, the demonstration that
was based on the original modeling
showed that NOx controls through 1999
would not be beneficial, and thus,
would also support the one-year
extension to December 31, 1997. Also,
the requested compliance date
extension is consistent with the original
lead time considered reasonable for
implementation. Therefore, EPA
believes that the extension requests
contained in the petition are reasonable.

V. Proposed Rulemaking Action

In today’s action, EPA proposes to
approve the petition submitted by the
State of Texas requesting an extension
of the temporary NOx exemption for the
HGA and BPA ozone nonattainment
areas. The extension, if granted, will
expire on December 31, 1997, without
further notice from EPA. The extension
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applies to NOx RACT, NSR, I/M, general
and transportation conformity
requirements.

The State had previously adopted and
submitted to EPA complete NOx RACT,
NSR, I/M, and conformity rules. Along
with the exemption extension submittal,
NOx RACT rules providing for
extending the current implementation
date, were resubmitted. During the
extension of the temporary exemption
period, EPA will not act upon the
State’s NOx RACT rules. The EPA plans
to act upon the State’s NOx, NSR, I/M,
and general and transportation
conformity provisions in separate
rulemaking actions because those
provisions are contained in broader
rules that also control VOC emissions.

Upon the expiration of the extension
to the temporary exemption on
December 31, 1997, the State is required
to either; (1) have received an additional
extension to the temporary NOx
exemption or a permanent exemption
from EPA prior to that time, or (2) begin
implementing the State’s NOx RACT,
NSR, I/M, general and transportation
conformity requirements, with NOx
RACT compliance required as
expeditiously as practicable but no later
than May 31, 1999. The EPA will begin
rulemaking on the NOx RACT SIP upon
the expiration of the extension to the
temporary exemption if the State has
not received an additional temporary
extension or a permanent exemption by
that time.

Since the original temporary
exemption and this temporary
exemption is based on preliminary
modeling, and additional time is being
granted to allow for conducting
modeling with improved data from the
COAST study, any future petition for an
extension of the temporary exemption
or contingent exemption must be
accompanied by UAM modeling based
on the COAST data, as stated in the
petition. Preliminary modeling cannot
be used as a basis for any further
extensions or a contingent exemption. It
is technically insufficient to support a
second extension or a contingent
exemption. In addition, a further two-
year extension of the NOx RACT
compliance date based on the
preliminary modeling would not be
possible since it would extend the date
beyond 1999, the last year included in
the preliminary modeling.

Other specific requirements that
would reapply upon expiration are: (1)
Any NSR permits that had not been
deemed complete prior to January 1,
1998, must comply with the NOx NSR
requirements, consistent with the policy
set forth in the EPA’s NSR
Supplemental Guidance memo dated

September 3, 1992, from John Seitz,
Director, EPA’s Office of Air Quality
Planning and Standards; (2) any
conformity determination (for either a
new or revised transportation plan and
Transportation Improvement Program)
made after January 1, 1998 must comply
with the NOx conformity requirements;
and (3) any I/M vehicle inspection made
after January 1, 1998, must comply with
the I/M NOx requirements.

The EPA requests comments on all
aspects of this proposal. Therefore, as
indicated at the beginning of this action,
EPA will consider any comments
received by January 13, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

VI Administrative Requirements

A. Executive Order (E.O.) 12866

This action has been classified as a
Table 1 action for signature by the
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by a July 10, 1995,
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. See 5 U.S.C.
603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

The SIP approvals under section 110
and subchapter I, part D of the Act do
not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a flexibility analysis
would constitute Federal inquiry into

the economic reasonableness of State
action. The Act forbids EPA to base its
actions concerning SIPs on such
grounds. See Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), signed into
law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA’s proposed action relieves
requirements otherwise imposed under
the Act and, hence, does not impose any
federal intergovernmental mandates, as
defined in section 101 of the Unfunded
Mandates Act. This action will also not
impose a mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments, in the aggregate, or the
private sector. Since this action will not
significantly impact any small
governments, EPA is not required to
establish a plan pursuant to section 203.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental Relations, Nitrogen
dioxide, Ozone, Volatile Organic
Compounds.

Dated: December 6, 1996.

Carol M. Browner,
Administrator.

40 CFR part 52 is proposed to be
amended as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart SS—Texas

2. Section 52.2308 is amended by
adding paragraph (e) to read as follows:

§52.2308 Area-wide nitrogen oxides (NOx)
exemptions.
* * * * *
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(e) The TNRCC submitted to EPA on
March 6, 1996, a petition requesting that
the Houston/Galveston and Beaumont/
Port Arthur ozone nonattainment areas
be granted an extension to a previously-
granted temporary exemption from the
NOx control requirements of sections
182(f) and 182(b) of the Clean Air Act.
The temporary exemption was granted
on April 19, 1995. The current petition
is based on the need for more time to
complete UAM to confirm the need for,
and the extent of, NOx controls
required. On December 6, 1996, EPA
approved the State’s request for an
extension to the temporary exemption.
The temporary extension automatically
expires on December 31, 1997, without
further notice from EPA. Upon
expiration of the extension, the
requirements pertaining to NOx RACT,
NSR, I/M, general and transportation
conformity will become applicable,
except that the NOx RACT compliance
date shall be implemented as
expeditiously as practicable, but no later
than May 31, 1999, unless the State has
received a contingent NOx exemption
from the EPA prior to that time.

[FR Doc. 96-31705 Filed 12-12-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96—244, RM-8936]

Radio Broadcasting Services;
Madison, IN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-244, adopted November 29, 1996,
and released December 6, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Center (Room 239),
1919 M Street, NW, Washington, D.C.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., (202) 857-3800, 2100 M Street,
N.W., Suite 140, Washington, D.C.
20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31659 Filed 12-12-96; 8:45 am]
BILLING CODE 6712-01-P

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Edward E. Guinn
requesting the allotment of Channel
266A to Madison, Indiana, as that
community’s second local FM service.
Coordinates used for this proposal are
38-49-15 and 85-18-46.

DATES: Comments must be filed on or
before January 27, 1997, and reply
comments on or before February 11,
1997.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, D.C. 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Harry F.
Cole, Esq., Bechtel & Cole, 1901 L Street,
N.W., Suite 250, Washington, D.C.
20036.

47 CFR Part 73
[MM Docket No. 96-241, RM-8928]

Radio Broadcasting Services; Minden
and Natchitoches, Louisiana

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Ninety-Five
Point Seven, Inc., assignee of Station
KASO (FM), Channel 239A, Minden,
Louisiana, and Bundrick
Communications, Inc., licensee of
Station KZBL (FM), Channel 240A,
Natchitoches, Louisiana, requesting the
substitution of Channel 239C2 for
Channel 239A at Minden, Louisiana,
and the modification of Station KASO

(FM)’s authorization to specify the
higher powered channel. Petitioners
also request the substitution of Channel
264A for Channel 240A at Natchitoches,
Louisiana, and modification of Station
KZBL (FM)’s license to reflect the new
channel. Channel 239C2 and Channel
264A can be allotted to Minden and
Natchitoches, respectively, in
compliance with Commission’s
minimum distance separation
requirements. Channel 239C2 can be
allotted to Minden with a site restriction
of 9.2 kilometers (5.7 miles) northwest.
Channel 264A can be allotted to
Natchitoches at the transmitter site
specified in Station KZBL (FM)’s
license. See Supplemental Information,
infra.

DATES: Comments must be filed on or
before January 27, 1997, and reply
comments on or before February 11,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: William J. Pennington, I,
Post Office Box 403, Westfield,
Massachusetts 01086 (Counsel for
petitioners).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96—241, adopted November 29, 1996,
and released December 6, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Center (Room 239),
1919 M Street, NW, Washington, D.C.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, ITS, Inc.,
(202) 857-3800, 2100 M Street, NW,
Suite 140, Washington, D.C. 20037.

The coordinates for Channel 239C2 at
Minden are 32—-39-06 and 93-22-15.
The coordinates for Channel 264A at
Natchitoches are 31-48-18 and 93-01—
29. In accordance with Section 1.420(g)
of the Commission’s Rules, we will not
accept competing expressions of interest
for the use of Channel 239C2 at Minden
or require petitioner to demonstrate the
availability of an additional equivalent
class channel.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
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consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31657 Filed 12—-12-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 96—242; RM—-8940]

Radio Broadcasting Services;
Cheyenne, Wyoming

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Montgomery Broadcasting Limited
Liability Company proposing the
allotment of Channel 229A at Cheyenne,
Wyoming, as the community’s sixth
local FM transmission service. Channel
229A can be allotted to Cheyenne in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.7 kilometers (6.0 miles) northeast to
avoid a short-spacing to the vacant
allotment site for Channel 232C3,
Wellington, Colorado. The coordinates
for Channel 229A at Cheyenne are North
Latitude 41-12-39 and West Longitude
104-44-54.

DATES: Comments must be filed on or
before January 27, 1997, and reply
comments on or before February 11,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Allan G. Moskowitz, Esq.,
Kaye, Scholer, Fierman, Hays &
Handler, LLP, 901 15th Street, N.W.,
Suite 1100, Washington, D.C. 20005
(Counsel for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.

96-242, adopted November 29, 1996,
and released December 6, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, N.W., Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31656 Filed 12-12-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-243; RM—-8925]
Radio Broadcasting Services;
Chugwater, Wyoming

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Mountain Tower Broadcasting
proposing the allotment of Channel
258A at Chugwater, Wyoming, as the
community’s first local aural
transmission service. Channel 258A can
be allotted to Chugwater in compliance
with the Commission’s minimum
distance separation requirements at city
reference coordinates. The coordinates
for Channel 258A at Chugwater are
North Latitude 41-45-36 and West
Longitude 104-49-30.

DATES: Comments must be filed on or
before January 27, 1997, and reply
comments on or before February 11,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Victor A. Michael, Jr.,
President, Mountain Tower
Broadcasting, c/o Magic City Media,
1912 Capitol Avenue, Suite 300,
Cheyenne, Wyoming 82001 (Petitioner).
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-243, adopted November 29, 1996,
and released December 6, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, N.W., Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96—-31655 Filed 12—-12-96; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96—240, RM—8946]

Radio Broadcasting Services;
Lockport, New York

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.
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SUMMARY: The Commission requests
comments on a petition filed by Culver
Communications Corp. seeking the
allotment of Channel 221A to Lockport,
NY, as the community’s first local FM
service. Channel 221A can be allotted to
Lockport in compliance with the
Commission’s minimum distance
separation requirements, with request to
domestic allotments, without the
imposition of a site restriction, at
coordinates 43—-10-12 North Latitude
and 78—-41-54 West Longitude.
However, Lockport is located within
320 kilometers (200 miles) of the U.S.-
Canadian border, and the allotment
would result in short-spacings to Station
CKPC-FM, Channel 221C1, Brantford,
Ontario, Channels 219C1, St. Catherine,
Ontario, 220B, Peterboro, Ontario, 222B,
Oshawa, Ontario, and 223B, Toronto,
Ontario, Canada. Petitioner states that
appropriate protection of all of the
above channels, with the exception of
Station CKPC-FM, can be accomplished
with the proposed Lockport station
operating nondirectionally with 6
kilowatts of power at 100 meters above
average terrain. With regard to the short-
spacing to Station CKPC—FM, petitioner
states that it will directionalize its signal
to avoid any prohibited interference.
Therefore, we will request concurrence
by the Canadian Government in the
allotment of Channel 221A to Lockport
as a specially negotiated allotment.
DATES: Comments must be filed on or
before January 27, 1997, and reply
comments on or before February 11,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Richard C. Greene, President,
Culver Communications Corporation,
P.O. Box 477, Lockport, New York
14095 (Petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-240, adopted November 29, 1996,
and released December 6, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31654 Filed 12-12-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

RIN AG-38

[Docket No. 96—41, Notice 01]
Federal Motor Vehicle Safety

Standards; Lamps, Reflective Devices
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Notice of request for comments.

SUMMARY: This document seeks public
comment on the value of several signal
lamp ideas which have been suggested
to the agency, and on whether NHTSA
should permit auxiliary signal lamps in
addition to those required by Federal
Motor Vehicle Safety Standard No. 108.
NHTSA also seeks comment on a policy
for the disposition of petitions for
rulemaking that request the agency to
require or permit safety lighting
inventions and which are submitted
without proof of their effectiveness.
DATES: Comments are due March 13,
1997.

ADDRESSES: Comments should refer to
Docket No. 96-41, Notice 1, and be
submitted to: Docket Section, room
5109, 400 Seventh Street S. W.,
Washington, DC 20590 (Docket hours
are from 9:30 a.m. to 4 p.m.) It is
requested that 10 copies of the
comments be provided.

FOR FURTHER INFORMATION CONTACT:

For technical issues: Richard Van
Iderstine, Office of Crash Avoidance
Standards, NPS-21, telephone (202)
366-5280, FAX (202) 366—4329.

For legal issues: Taylor Vinson, Office of
Chief Counsel, NCC- 20, (202) 366—
5263, FAX (202) 366—-3820.

Both may be reached at the National
Highway Traffic Safety Administration,
400 Seventh St., S.W., Washington,
D.C., 20590. Comments should not be
sent or FAXed to these persons, but
should be sent to the Docket Section.

SUPPLEMENTARY INFORMATION
Background

Federal Motor Vehicle Safety
Standard No. 108 (**Standard No. 108”"),
Lamps, Reflective Devices and
Associated Equipment (49 CFR 571.108)
includes requirements for specified
types of signal lamps to be installed on
new motor vehicles, and regulates their
performance in terms of color,
brightness, quantity, duty cycle (steady
or flashing) and details of activation
(e.g., turned on with the headlamps).
The purpose of these specifications is to
establish the presence of a vehicle in the
roadway, and to signal its driver’s
intentions to other motorists and
pedestrians. Communication via these
signal lamps is best accomplished with
a degree of standardization in order to
minimize ambiguity. In drafting the
signal lamp requirements, NHTSA has
balanced the need for standardization
with its desire to allow as much design
freedom as possible for the location,
shape, styling, and light source design
of the lamps. For example, the intensity
ranges of taillamps and stop lamps are
regulated so that a person can
distinguish a red stop lamp from a red
taillamp immediately at the initiation of
braking, without having to notice the
transition. However, the size and shape
of stop lamps and taillamps are left to
the designer of the device. Likewise,
stop lamps are required to be steady-
burning to distinguish them from the
required flashing of turn signals and
hazard warning signal lamps of the
same brightness and color. Paragraph
S5.1.3 of Standard No. 108 also allows
for auxiliary lighting equipment beyond
the required equipment, provided that
the auxiliary equipment does not
“impair the effectiveness” of the
required lamps and reflectors. (In the
case of auxiliary lamps of emergency
vehicles and tow trucks, the usual
agency policy is to leave the
specifications to the discretion of State
governments.)

Standard No. 108 is more flexible
than the lighting regulations of most
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other countries and many of the States.
For example, while many countries
require lamps to be located within
specific dimensions, such as ‘‘not more
than 3 inches from the edge of the
vehicle”, Standard No. 108 generally
allows a manufacturer to locate lamps at
such maximum heights and widths as
the manufacturer determines are
“practicable.” Also, many States
prohibit auxiliary lamps unless
expressly permitted by their lighting
codes, even if they are permitted as
optional equipment under Standard No.
108 because they do not “impair the
effectiveness” of the lighting equipment
required by the Federal standard.

The agency is publishing this notice
to obtain comment on four signal
lighting ideas which their proponents
believe will improve communication
between drivers. The ideas are:

(1) The activation of stop lamps upon
sudden release of the accelerator pedal,

(2) The flashing of center high
mounted stop lamps (CHMSLSs) at one or
more rates to indicate heavy braking (or
Anti-lock Braking System activation),

(3) The flashing of one or more stop
lamps to indicate a stopped vehicle, and

(4) Stop lamps on the front of
vehicles.

NHTSA is also seeking comments to
aid in developing a general policy that
would maximize its consideration of
potential safety advances and
suggestions by inventors while enabling
it to carefully screen new ideas to
ensure that the public is not burdened
with unjustified cost or annoyance, or
subjected to hazards. Despite the
relative degree of flexibility of Standard
No. 108, inventors who have developed
new signal lamps or new ways of using
existing lamps nevertheless often find
that their devices are in conflict with
Standard No. 108 and State regulations.
In addition, inventors commonly expect
that NHTSA ought to require their
inventions to be installed on new motor
vehicles. At the same time, these
requests are often accompanied by only
very limited substantiation of the
potential safety benefits. Adoption of
some requests would not only increase
the cost of new motor vehicles, but also
in some cases reduce instead of increase
safety.

Idea No. 1: Stop Lamps Activated by
Rapid Release of the Accelerator Pedal

In a situation on the road when hard
braking is required to avoid an accident,
it is an intuitively attractive idea to light
the stop lamps sooner than in normal
braking. However, this is not permitted
by Standard No. 108, which requires
that stop lamps be activated only upon

application of the service brakes
(paragraph S5.5.4).

In 1994, Baran Advanced Technology
Ltd. petitioned the agency to permit
activation of the stop lamps using its
Advanced Brake Warning System
(ABWS). This system is designed to
activate the stop lamps if the accelerator
pedal is lifted at a rate greater than 0.3
meter a second, simulating the response
of a driver in panic braking. Baran
claimed that this lights the stop lamps
0.25 second sooner and could prevent a
significant portion of rear end
collisions. In support of its petition,
Baran presented a study of the stop
lamp activations of a small fleet of
vehicles equipped with ABWS, operated
over a period of several months by
drivers unaware of the ABWS
equipment. In about one-fourth of the
instances in which the ABWS activated
the stop lamps, the driver did not touch
the brake pedal, creating a ““false alarm”
lasting one second. However, the study
also recorded a large number of
instances in which there were brake
applications that lasted one second or
less. Baran concluded that the false
alarms would increase, by only a few
percentage points, the total number of
short stop lamp indications and would
not be noticeable as false alarms to the
driving public. It argued that the agency
should not, therefore, be concerned that
the false alarms would dilute the
effectiveness of the stop lamps and
cause motorists to begin to discount the
significance of stop lamp activation.

NHTSA was concerned that ABWS
might decrease the public’s
responsiveness to the message sent by
the stop lamps. Today’s stop lamps,
which are activated only by the service
brake system, send an unambiguous
message to following drivers that the
driver ahead is using the brakes. The
precise purpose of the brake application
(panic stop, ordinary stop, deceleration,
disengagement of cruise control)
requires the following driver to be aware
of the traffic environment ahead.
NHTSA believes that to the extent that
the public would come to associate stop
lamp activation with movements of the
accelerator pedal rather than
movements of the brake pedal, a
dilution in the meaning of the present
signal will occur. The petitioner showed
that ordinary short brake applications
would vastly outhumber ABWS false
alarms and argued that the public would
not be sensitive to false alarms.
However, it is also possible that if the
public were aware of the operation of
the ABWS, it would incorrectly attribute
many of the short brake applications to
ABWS false alarms, creating an
inappropriately high level of skepticism

of stop lamp signals. Also, the fact that
drivers experienced a large number of
short inconsequential brake applications
makes it less likely that they would use
to advantage an earlier warning of only
a fraction of a second, given the fact that
so few brake applications actually
resulted in a rapid deceleration.

A related concern is the potential
abuse of ABWS to create intentional
false alarms. An increasing level of
aggression and lack of courtesy on the
part of drivers is now being reported.
The safest way to deal with tailgating
drivers on multilane highways is to pull
over and allow them to pass. However,
some drivers choose to return
discourtesy by tapping the brake pedal
to startle the tailgater. It is possible that
the ease of lighting the stop lamps using
the ABWS alone would tempt more
drivers to contribute to traffic
aggression, and that such behavior
would dilute the message of stop lamp
signals if a tailgating driver suspected
that the vehicle ahead was equipped
with ABWS.

There is the possibility of some small
benefit of ABWS in the following
situation. Assuming that two vehicles
are moving one behind the other at the
same speed and that the lead driver
brakes extremely hard and the trailing
driver brakes equally hard at the first
glimmer of the lead vehicle’s stop light,
some collisions could be prevented
between vehicles with ordinarily
insufficient headway provided that the
driver of the trailing vehicle brakes 0.25
second sooner than (s)he would in
response to current lighting systems.
The benefits reported in Baran’s
analysis under these assumptions were
greatest for braking at 1 g under ideal
pavement conditions because the
assumed 0.25 second advantage does
not result in much speed reduction
when the pavement is slippery. It is not
clear that these assumptions are
realistic.

Baran cited studies reporting that over
20 percent of drivers observed on a
Michigan urban interstate highway
maintained less than 1 second headway
and that 4 to 5 percent maintained a
headway of less than half a second,
supporting its point about the headway
assumed to demonstrate the
effectiveness of its ABWS. However,
NHTSA questions the assumption that
the trailing driver would react
instinctively by braking extremely hard
at the instant (s)he perceived a stop
lamp illuminated by ABWS. If that
driver knew the vehicle was equipped
with ABWS and that false alarms do
occur, (s)he might not react
instinctively. At that instant, the lead
car has not yet begun to brake, and there
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is no speed differential between the two
vehicles. Until tire squeal or extreme
pitching motion of the lead car occurs,
a trailing driver has no reason to slam
on his or her brakes. The trailing driver
in this analysis is a tailgater. It is
possible that a tailgater who believes
that ABWS false alarms are a regular
occurrence will be even less likely to
assume that hard braking is the required
response upon suddenly seeing a stop
light. In short, it is easy to foresee a
situation in which the driver of a car
being tailgated activates the stop lamps
by ABWS several times without braking
and then is confronted with an
immediate need to brake fast, and the
stop signal is initially ignored by the
driver of the tailgating car.

However, the typical rear-end crash
does not involve a tailgating pair of
vehicles with drivers attentive enough
to respond to a minutely advanced stop
signal. The agency’s report Assessment
of IVHS Countermeasures for Collision
Avoidance: Rear-End Crashes, DOT HS
807 995 May 1993, characterizes a rear-
end crash as largely a dry/straight road
phenomenon associated with driver
inattention. In three-fourths of the rear-
end crashes studied, the lead vehicle
had been stopped, usually for 2 to 6
seconds before it was struck. There was
adequate time to provide the following
driver a warning with conventional stop
lamps and for the following driver to
avoid the crash. Of the other one-fourth
of rear-end crashes, two-thirds did not
involve following too closely. And most
of the crashes attributed to following too
closely also involved inattention on the
part of the following driver.

The assumption that even an attentive
driver receives a 0.25 second sooner
warning of panic braking of the car
ahead may be optimistic. A report by
the Technical University of Darmstadt
in Germany, titled Efficiency of
Advanced Brake Light Devices, FO57
May 1994, found that responses by
attentive test subjects improved as a
result of ABWS by only 0.10 to 0.15
second rather than by 0.25 second. The
experiment simulated a convoy of three
closely spaced vehicles. The center
vehicle operated with and without
ABWS. The time between the activation
of the stop lamp of the lead vehicle and
the braking response of the driver of the
third vehicle was measured. With the
vehicles stationary, the third driver
responded 0.15 second sooner when the
second vehicle used ABWS to active its
stop lamps. This was approximately the
same time taken by the driver of the
second vehicle to move his foot from the
accelerator to the brake pedal. When the
experiment was replicated with the
convoy traveling on public roads, the

advantage provided by the ABWS
diminished to 0.10 second as a result of
the demands of the driving task on even
an attentive test driver.

The Darmstadt report also includes a
study of the effect of a CHMSL on the
lead car of the same convoy. Cars in
Germany are not yet equipped with
center high mounted stop lamps
(CHMSLs). Under the same conditions
in which the ABWS produced a
response 0.10 second earlier by the third
driver, the CHMSL produced a 0.45
second earlier response. The CHMSL
enabled the driver of the third car to
respond to the lead car before seeing the
stop lamps of the second car. A similar
effect occurred in night tests without the
CHMSL because the third driver was
able to see reflections of the lead car’s
stop lamps in the windshield of the
second car.

The most compelling argument for
benefits is the implication that, if there
are a large number of tailgating rear-end
accidents, some of them must contain
circumstances in which viewing a stop
lamp 0.15 to 0.25 second earlier would
make a positive difference. Even if
following drivers would not be willing
to brake at the sight of a lamp (and
many may be too inattentive to notice it
immediately), it could be argued that
the lamp may at least raise the state of
expectancy of some following drivers
sooner.

In 1994, the agency denied Baran’s
petition to allow ABWS (59 FR 39522).
In the agency’s opinion, the perception
among drivers that ABWS allowed
systematic and intentional false alarms
would dilute the unambiguous message
of conventional stop lamps. NHTSA
concluded that the potential safety
benefits of ABWS were not significant
enough to outweigh its potential
disadvantages. However, the notice of
denial stated that NHTSA would
consider the results of a fleet test of
effectiveness of ABWS being conducted
in Israel at that time. The objective of
the Israeli study was to determine
whether ABWS, already permitted in
Israel, should be made mandatory.
Germany also permits ABWS.

In 1995, Baran and its United States
partner, Allied Signal, Inc., submitted
another petition for an amendment to
Standard No. 108 to permit the optional
use of ABWS. The petition bases its
principal argument on NHTSA’s
statement in the 1994 denial that “a
manufacturer should not be precluded
from offering its product, even if safety
benefits cannot be demonstrated, unless
there are potential safety disbenefits
created by the product.” The petition
maintains that the agency’s concern that
stop lamp signals would become more

ambiguous to the driving public is
unfounded. Also, it disagrees that
ABWS would be abused to create
intentionally false braking or stop
signals. It also reported that preliminary
results from the ongoing Israeli fleet test
showed that vehicles equipped with
ABWS had been involved in fewer
relevant collisions than ordinary
vehicles, but that the numbers of
comparative accidents were too few to
establish statistical significance. The
agency has granted that petition.

The disagreement between the agency
and Baran rests to a large degree on
differences in assumptions of how
ABWS would be used and perceived by
drivers in the United States. Thus, the
agency is particularly interested in
comments from the driver’s point of
view, whether the individual drives for
pleasure or is a professional driver of a
commercial vehicle. The agency is
interested in the views of researchers as
well. If commenters know of relevant
research data, they should provide the
data.

The questions which NHTSA asks
commenters to address are:

(1) How likely is it that an ABWS-type
system would be abused to create
intentionally false braking signals? What
is the likely consequence of a false
braking signal in a tailgating situation?

(2) To what extent would the
knowledge that stop lamps could be
activated by rapid accelerator release
change drivers’ perceptions of the
meaning of the stop lamp message?

(3) If the answer to either question 1)
or 2) is yes, would there be any changes
in driver behavior, and if so, what
would these changes likely be?

(4) Should NHTSA propose to amend
Standard No. 108 to permit an advance
stop lamp warning system such as
ABWS at the manufacturer’s option or
should the agency retain the present
requirement that automobile stop lamps
may only be activated by the purposeful
application of the brake pedal by the
driver? Would drivers buy such a
system as an option, and if so, why?

(5) Should NHTSA propose to amend
Standard No. 108 to require an advance
stop lamp warning system such as
ABWS on new vehicles or should the
agency retain the present requirement
that automobile stop lamps may only be
activated by the purposeful application
of the brake pedal by the driver?

(6) If an advance stop lamp warning
system such as ABWS were configured
to activate the CHMSL but not the other
required stop lamps, would this reduce
its potential for abuse to create
intentionally false braking signals? How
would this modification affect the
intended purpose of a system such as
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ABWS? How would this modification
affect the intended purpose of the
CHMSL?

(7) Should NHTSA propose amending
Standard No. 108 to (a) permit or (b)
require a system such as ABWS which
would activate only CHMSLs and not
the other stop lamps?

(8) Are there other bases for
concluding that a system such as
ABWS, either optional or mandatory,
would degrade safety? If so, what are
those bases?

Idea No. 2: Flashing CHMSLs To Warn
of Hard Braking

Many inventors have urged the
agency to require CHMSLs to flash as a
signal of hard braking. The agency
presumes that the inventors hold design
patents on specific devices which
trigger and regulate a flashing lamp
because the general concept of a
flashing stop lamp would seem to be too
much an obvious idea to be patentable.
In addition, the flashing CHMSL is an
idea which has been disclosed in public
literature for at least 15 years.

In many instances, inventors who
petition NHTSA seem to believe that
they can create a market for their
patented products if they could have
them incorporated into the Federal
motor vehicle safety standards. This is
an unrealistic expectation. A “Motor
vehicle safety standard” is defined by
49 U.S.C. 30102(a)(9) as ‘““a minimum
standard for motor vehicle
performance.” Motor vehicle safety
standards are required to be
““practicable, meet the need for motor
vehicle safety, and be stated in objective
terms.” (49 U.S.C. 30111(a)). This means
that Standard No. 108 must and does
express its requirements in terms of
performance rather than design, leaving
the individual manufacturer free to
choose the means most appropriate to
that manufacturer for achieving the
stipulated performance. For example, if
Standard No. 108 were to require a
flashing CHMSL for hard braking, it
would specify the color, brightness,
flash rate and trigger condition
(deceleration rate, ABS activation or
other appropriate condition), but the
operating principle of the device would
be left to the manufacturer and not
expressed in Standard No. 108.
Manufacturers would be free to devise
ways of satisfying a flashing CHMSL
standard without infringing on existing
patents. No Federal motor vehicle safety
standard requires the use of patented
designs. Of course, a manufacturer may
decide that buying the rights to use a
patented device is the most
advantageous way of complying with a
Federal motor vehicle safety standard.

The agency, has in fact, studied the
possibility of flashing CHMSLs, as was
reported in the report Field Test
Evaluation of Rear Lighting Deceleration
Signals, DOT HS-806-125 October
1981. Each of 600 taxis in a test fleet
was equipped with one of three types of
a CHMSL. The fleet traveled a
cumulative 40.7 million miles during
the study. The steady-burning CHMSL
(the type adopted in Standard No. 108)
was compared with two types of
flashing CHMSLs. One flashed at a rate
of 2.5 Hz whenever the brake pedal was
depressed. The other flashed at 1.5 Hz,
2.5 Hz, 4 Hz or 7 Hz to relate higher
braking rates to faster CHMSL flash
rates. The highest flash rate occurred for
all braking at greater than 0.3 g. Some
of the rear-end accidents experienced by
the test fleet did not involve braking by
the struck vehicle. The remaining 129
accidents, in which stop lamp usage
could be presumed, were placed into
three categories: vehicle stopped in
traffic, vehicle stopping slowly, and
vehicle stopping quickly. Seventy-eight
percent of the rear-end accidents
involved vehicles stopped in traffic. The
other twenty-two percent were divided
about equally between the stopping-
slowly and stopping-quickly categories.

A CHMSL that flashes to warn of hard
braking would be expected to manifest
its potential benefit by reducing
accidents in which the struck vehicle
was stopping quickly. Of the 48 rear end
crashes experienced by the test vehicles
equipped with ordinary steady-burning
CHMSLs, six occurred while the
vehicles were stopping quickly. Of the
54 rear-end crashes experienced by the
test vehicles equipped with CHMSLs
with a flash rate proportional to the
deceleration rate, four occurred while
the vehicles were stopping quickly. That
fewer vehicles with the hard-braking
warning were struck while stopping
quickly is suggestive of the expected
desirable result, but the difference
between six and four rear-end accidents
was not great enough to be statistically
significant. In other words, the apparent
reduction from six to four accidents
(given the total number of accidents and
test vehicles) was not great enough to
outweigh the possibility that the
reduction was due to chance rather than
to the effectiveness of the warning.

The remaining third of the test
vehicles were equipped with CHMSLs
which flashed at same rate for all brake
applications, regardless of deceleration
rate. Of the 55 rear-end crashes
experienced by the test vehicles
equipped with constant-rate flashing
CHMSLs, four occurred while the
vehicles were stopping quickly. The
accident results were the same for

vehicles equipped with flashing
CHMSLs with or without a distinct
signal for hard braking. This suggests
that the flashing action rather than the
hard-braking warning (i.e., the
increasing flash rate) was the source of
whatever benefits the enhanced
CHMSLs could provide over the
performance of the ordinary steady-
burning CHMSL. However, this
comparison also lacks statistical
significance.

Speculation about these comparisons,
which lack statistical significance, leads
to an inconsistency when one considers
the crashes into vehicles stopping
slowly. It is a reasonable theory that
flashing signals could counteract to
some degree the effect of inattention
that is an important cause of rear-end
crashes. Under that theory, it is logical
that fewer rear-end crashes occurred
during quick stopping with either of the
two flashing-CHMSL fleets than with
the steady-burning CHMSL fleet. It is
also logical to assume that inattention is
the prevalent causal factor for rear-end
crashes into vehicles stopping slowly
because even partially attentive drivers
have an opportunity to avoid such
collisions. However, the fewest crashes
into vehicles stopping slowly occurred
in the fleet having steady-burning
CHMSLs. The differences between fleets
in crashes into vehicles stopping slowly
were also too small to be statistically
significant, and thus it is not surprising
that the trends in performance of
various types of CHMSLs were
inconsistent.

While the study provided no evidence
that CHMSLs with flashing deceleration
signals would be more effective than
steady-burning CHMSLs, it did not rule
out the possibility of an effectiveness
benefit too small for statistical
significance within the scope of the
study. However, the study did conclude
that any possible effectiveness would be
limited to a small proportion of rear-end
crashes. It cited studies conducted
before 1981 to demonstrate that the
large proportion of rear-end crashes into
stopped vehicles was not limited to
studies of taxi fleets, and the much more
recent studies cited above support the
general finding that about three-fourths
of the struck vehicles are stopped. A
flashing warning of hard braking also
has the possible disadvantage of an
inherent time delay for the driver to see
enough cycles to decide that the lamp
is indeed flashing, if that driver does not
brake on the first sight of red.

At the time of this study of possible
CHMSL enhancements, the agency had
become convinced of the effectiveness
of the steady-burning CHMSL through
previous studies with unambiguous
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results. NHTSA decided that it would
not be in the interest of safety to delay
a requirement for the basic steady-
burning CHMSL while pursuing
variants that were proving insignificant.
The resulting requirement for CHMSLs
permitted only steady burning CHMSLs
despite the contemporary study of
flashing CHMSLs. The result is that
inventors regard the prohibition of
flashing CHMSLs as unfair to their
ideas.

Neither the research reports nor the
CHMSL rulemaking notices discussed
the possibility of optional variants to the
steady-burning CHMSL that might
enhance its message. A favorable cost
effectiveness was established for the
steady-burning CHMSL, but no
additional benefits have been found for
flashing as a warning of hard braking
that would justify the additional cost of
requiring CHMSLs to flash. It is self
evident that simplicity and a minimum
of ambiguity are essential elements of
signaling. Accordingly, NHTSA did not
consider it necessary to seek comment
on the option of a flashing CHMSL for
hard braking when it proposed the
requirement for a steady-burning
CHMSL. The preamble to the final rule
adopting the CHMSL expressed the
possibility of future enhancements of
brake signaling but in the context of
requirements justified by effectiveness
rather than as options (48 FR 4823). The
CHMSL enhancement study theorized
that the basic CHMSL was effective
because it was less likely than ordinary
stop lamps to be confused with other
rear signals. The coexistence of more
than one type of CHMSL signal would
seem to undermine the clarity gained by
the required CHMSL in comparison
with conventional stop lamps.

NHTSA studied CHMSLs that flash to
indicate deceleration through hard
braking as a potential requirement for a
CHMSL but was not able to prove added
effectiveness over steady-burning
CHMSLs. Further, the agency believes
that the lack of ambiguity or complexity
of the conventional CHMSL is partly
responsible for its effectiveness.

With respect to this issue, NHTSA
asks that commenters address the
following questions:

(1) Should NHTSA (a) permit, or (b)
require CHMSLs to flash to indicate
deceleration rate?

(2) If flashing CHMSL deceleration
signals were allowed but installed on
only a few vehicles, would drivers
understand their meaning?

(3) Would the coexistence of flashing
and steady-burning CHMSLs on the
road create ambiguity? If the answer is
yes, would the ambiguity be such as to

diminish the effectiveness of the present
steady-burning CHMSL?

(4) Are there better cues than flashing
to signal deceleration, e.g., an increase
in lamp size or intensity?

Idea No. 3: Use of Flashing CHMSLs To
Identify a Stopped Vehicle

Two general conclusions of the
research reports cited above are that
most vehicles struck in rear-end crashes
are stationary when they are struck and
that inattention on the part of the driver
of the striking vehicle is the prevailing
cause of the crashes. These conclusions
suggest that an attention-getting signal
denoting a stopped vehicle has the
potential to affect the conditions
commonly involved in rear-end crashes.
The potential value of a stopped vehicle
signal was pointed out in the 1981
report, Field Test Evaluation of Rear
Lighting Deceleration Signals (DOT HS—
806-125), and the more recent NHTSA
study of rear end crashes appears to
support its reasoning.

At least two inventors have
approached the agency with the idea
that a flashing CHMSL of one or more
compartments could also be used as a
stopped-vehicle signal. The flashing
lamp is intended to gain the attention of
approaching drivers better than a
steady-burning lamp and to present a
signal distinct from the usual stop
signal. One inventor suggested several
other embellishments to the CHMSL
that flashes to indicate a stopped
vehicle. These included having the
CHMSL automatically flash whenever
the vehicle speed is less than 22 mph,
regardless of braking; having the
CHMSL automatically flash at a higher
intensity if the brakes are applied with
the vehicle traveling at less than 22
mph; having the CHMSL automatically
flash at a still higher intensity coupled
with a faster flash rate to denote hard
braking; and having the CHMSL
maintain the hard-braking signal for a
duration of several minutes after a
crash.

Once again, the requirement of
Standard No. 108 that stop lamp be
steady-burning is an impediment to
allowing a flashing CHMSL signal for
stopped or slow-moving vehicles. Also,
the requirement that the CHMSL be
activated only upon application of the
service brakes prohibits any type of
activation without brake use. In its
interpretations of Standard No. 108
(e..qg., letter to Ferguson, July 30, 1993),
the agency has also said that the
Standard prohibits a flashing auxiliary
lamp, which was not intended to
replace the standard CHMSL, because it
could draw attention away from the
required lamps and confuse their

meaning. The inventors have urged the
agency to change Standard No. 108 to
allow the optional use of their stopped-
vehicle signal devices.

The idea of an attention-getting signal
for stopped vehicles is attractive
because it is aimed at the large
percentage of rear-end accidents
involving the combined factors of driver
inattention and the striking of a stopped
vehicle. But it is far from certain that the
idea is practical and would actually
prevent accidents. The idea seems
practical in light traffic on rural roads.
A single vehicle with a flashing CHMSL
should attract attention and convey to
the vehicles behind that it has stopped,
if their drivers understand the meaning
of the flashing lamp. But picture the
situation if most of the vehicles in a
traffic jam on an urban interstate
highway were equipped with a CHMSL
that automatically flashed when they
were stopped or moving slowly. At the
very least, it would be extremely
annoying to be confronted with the
flashing lamps of hundreds of vehicles,
and it is likely that a concentrated array
of vehicles with flashing CHMSLs
would make ordinary brake, turn or
hazard warning signals much less
noticeable.

It is difficult to determine the
effectiveness of a device which may
have different consequences if used
universally by all vehicles on the road
rather than in a small test fleet that is
dispersed among the general vehicle
population. Even a small test fleet study
(which may cost about $750,000) is
beyond the means of most inventors,
and a major undertaking for the agency
as well. In the case of the steady burning
CHMSL, there were no potential safety
disadvantages to its widespread use, but
the level of benefits measured in fleet
tests compared with follow up studies
of accidents involving production
vehicles suggest a novelty effect. Fleet
tests of the CHMSL before it was
required recorded reductions in rear-
end accidents of about 50 percent. A
follow-up evaluation by the agency after
the CHMSL had been required
equipment for a few years reported a 17
percent effectiveness for only those
crashes that were police-reported, and a
study by the Insurance Institute for
Highway Safety reported only a 3 to 7
percent effectiveness.

The lower effectiveness can be
attributed in part, to a smaller
percentage of crashes being reported to
police than are reported to researchers
during a fleet study. It may also be that
drivers have become accustomed to the
CHMSL and no longer respond to it as
quickly. NHTSA is now measuring its
long-term effectiveness. However, the
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CHMSL experience suggests that the
results of fleet studies are no indication
that the long term universal use of a
safety device will achieve the same
degree of beneficial results.

The following hypothetical example
illustrates issues concerning the
stopped-vehicle signal. The inventor
and the research are imaginary, as are
the hypothetical decisions of the
agency.

Assume that an inventor makes a
large investment in testing a fleet of
vehicles with a flashing CHMSL
stopped-vehicle signal and finds a
reduction in accidents. He expects the
agency to permit or possibly require his
device. But the fleet study cannot
address the issue of widespread use.
The agency believes that the experiment
demonstrates the potential of the signal,
but does not address the annoyance
factor and signal masking in urban stop-
and-go traffic. The agency decides not to
amend Standard No. 108 to permit the
stopped-vehicle signal unless the stop-
and- go traffic problems are effectively
addressed based on its judgment that
stop-and-go traffic problems would exist
if the device were in widespread use.
However, it does not invest public
money in an attempt to show by special
tests that the widespread use of the
device would cause a problem in stop-
and-go traffic. The inventor views the
result as unjust because he believes that
he has supplied supportive facts at great
cost and has been thwarted by what he
regards as opinion and conjecture on the
part of the agency.

Taking the hypothetical example
further, assume that the inventor later
devises a way of solving the
disadvantages of the stopped-vehicle
signal in congested traffic, perhaps
using rear-facing radar to turn off the
signal after the vehicle behind has
stopped. However, the improved device
is too expensive relative to its probable
benefits to justify its adoption as
required equipment for new vehicles.
The agency would remain interested in
the idea in the hope that future
technology or other solutions to its
disadvantages in congested traffic will
eventually lead to a practical and cost
effective mandatory stopped-vehicle
signal.

Relative to the stopped-vehicle signal,
NHTSA requests that commenters
address the following questions:

(1) Should NHTSA disregard the
potential irritant and distraction of
automatically flashing stopped-vehicle
CHMSL signals to permit their optional
use (a) on the basis of an intuitive
expectation of benefits in some
circumstances? (b) on the basis of a fleet

test demonstration of benefits as
discussed in the hypothetical example?

(2) Should the hypothetical improved,
but not cost-effective flashing CHMSL
signal be permitted as optional
equipment? Will drivers understand the
meaning of a CHMSL flashing under
these circumstances since it is not
standard equipment?

(3) In the hypothetical example, based
on its judgement of the public interest,
the agency declined to change a safety
standard that conflicted with an
inventor’s desire to sell products. Also,
the agency declined to perform costly
research for the purpose of attempting to
confirm its judgment that the device had
undesirable side effects. The question is
whether NHTSA should base decisions
against the wishes of petitioners on its
judgement alone when no test data are
available. In short, should the agency
spend public money on research solely
in an attempt to generate data to test a
judgment decision about a seemingly
clear problem with a petitioner’s
invention?

Idea No. 4: Front “Brake’” Lamp
Systems

In its least costly form, a front “brake”
lamp would use the front turn signal
filament as a steady burning light to
denote braking (but be overriden to
indicate a turn, in the same manner as
a combined red rear turn signal and stop
lamp can indicate braking until the turn
signal is activated). Thus, the front
braking signal would be a bright amber
lamp. The implementation is less
simple than it appears because it would
require wiring changes to present
vehicles to prevent the deactivation of
front side marker lamps wired to
operate when the turn signals are
activated (well nigh universal though
not required by Standard No. 108), and
to prevent the activation of amber rear
turn signals during use of the front turn
signal filaments as a steady braking
signal.

In a more costly form, presented by
some proponents, front “*brake” lamps
would be an additional pair of lamps,
mounted at the front corners of the
vehicle, and wired to operate with the
red rear stop lamps.

Standard No. 108 does not expressly
address front “brake” lamps. They
would not be prohibited unless they
interfered with the effectiveness of
required front lighting equipment
(paragraph S5.1.3). Unlike the other
devices discussed, front *‘brake” lamps
could be offered as optional equipment
on new vehicles without further
rulemaking. While the proponents of the
other ideas are currently seeking
amendments to permit optional use of

their devices, the proponents of front
“brake” lamps insist that they lamps be
mandatory on new vehicles. Such a
request in the form of a petition for
rulemaking was recently denied (61 FR
10556).

The argument in favor of front
“brake” lamps is that, by identifying the
braking actions of a driver (driver A) to
the drivers in front of him, oncoming
drivers can better determine when
driver A is yielding the right of way to
them and the driver immediately ahead
and going the same direction as driver
A can better determine when driver A
is failing to stop when necessary.
According to the proponents, in the
latter case, a driver stopped in traffic,
seeing in the rear view mirror an
approaching vehicle without a front
braking signal, would be expected to
sound the horn and vacate the lane.

The agency does not anticipate any
benefit from the front “brake’” lamp.
Until every car in use is equipped with
a front braking signal, a stopped driver
seeing in the rear view mirror an
approaching vehicle without the signal
would not know with certainty what its
absence meant and whether a collision
was imminent. Even after full
implementation, the agency does not
expect any benefits. NHTSA believes
that, while it could be wise in some
circumstances for a stopped driver to
sound the horn upon seeing a vehicle
approaching from the rear without
illuminated front “‘brake” lamps, taking
evasive action is likely to lead to the
higher risk of a side or head-on collision
with another driver who has the right-
of-way.

The agency also believes that the
signal’s activation would cause a
dangerous disregard for State right-of-
way laws at intersections by oncoming
drivers who misinterpret the front stop
signal on vehicles that have the right-of-
way. Proponents of front “‘brake” lamps
claim that their use will “confirm” the
validity of a flashing turn signal, and
thus allow drivers to determine at a
distance whether a vehicle is
surrendering the right-of-way. However,
the use of signals does not cause a
vehicle with the right-of-way to
surrender it. The signaling driver is free
to change his or her intentions, or the
signal may be accidental. Consider the
following scenario. A driver at a stop
sign sees an approaching vehicle with
the right-of-way displaying a turn signal
and a front ““brake” signal. The driver
concludes that the front “brake’ signal
confirms the intent to turn, and pulls
into the intersection. The operator of the
other car, however, does not turn and a
collision results. Perhaps the operator
was slowing to check the name of the
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street sign, with the intention of turning
at a different street, or perhaps the turn
signal was accidental and the braking
unrelated. The likely result of
widespread use of front braking lamps
is not an enhancement of safety but an
increase in traffic accidents due to a
greater number of failures to yield the
right of way. The only vehicles with a
possible use for braking information
about approaching vehicles are
emergency vehicles which are allowed
the right-of-way over all other vehicles
on emergency runs.

NHTSA asks commenters to address
the following questions about front
“brake” lamp systems:

(1) Should NHTSA expressly prohibit
front “‘brake” lamp systems?

(2) Should NHTSA take no action on
the presumption that the public would
not choose to have front “brake” lamps,
even if they were offered?

NHTSA Policy Considerations About
Vehicle Signal Lamps Suggested by the
Public

Inventors who ask NHTSA to mandate
their signal lamps as new vehicle
equipment are often disappointed to
learn that their idea is, in fact, not even
allowed even as optional equipment
because of restrictions in Standard No.
108 that either explicitly or implicitly
prohibit them. Many of these ideas
appear to be new but have been
discussed for years, yet they have not
been adopted because they are not
permissible under Standard No. 108.
The agency is willing to remove
unintended impediments to the use of
optional signal lamps if these are called
to its attention, but it believes that the
restrictions are necessary for motor
vehicle safety. It is important that the
integrity of the required signal lamps be
maintained, and that auxiliary signal
lamps not detract attention from the
messages that the required signal lamps
are sending. A vehicle signaling system
must be as simple and as unambiguous
as possible to others who share the
roadway if traffic is to proceed in a safe
and orderly fashion. As noted earlier, in
many other countries, all auxiliary
exterior lamps are expressly forbidden
unless there is a specific regulation
allowing it.

Reasonable people may differ with
NHTSA’s views on the importance of a
standardized signaling system, and the
agency’s conclusion that their auxiliary
signal lamp design impairs the
effectiveness of lighting equipment
required by Standard No. 108, not
understanding why the effectiveness of
the required lamps should be favored
over their inventions.

Virtually all ideas suggested to
NHTSA as safety improvements in
vehicle signaling are based upon the
intuition of the inventor, without any
field data to support such intuition.
NHTSA'’s prohibitive conclusions may
seem intuitive as well, but the agency’s
decisions are based upon the criticality
of maintaining standardization of
vehicle signaling systems, and it does
not conduct research solely for the
purpose of verifying its intuition.

The value of standardization of
signals is largely treated as axiomatic in
vehicle safety literature. The agency’s
survey of literature, Analytic
Assessment of Motor Vehicle Rear
Signaling Systems (1969), contains a
typical discussion:

To be maximally distinctive, by definition,
the pattern must be unique; if maximum
accuracy and speed of interpretation are to be
obtained, the pattern must be unambiguously
informative. A variety of patterns, even if
some or all are more or less distinctive,
cannot be as effective as a single standard
pattern. (p. 78)

Inventors must accept the fact that,
when it is a question of the effect on
required signals by auxiliary signals,
NHTSA, the arbiter of the nation’s
traffic safety, is the proper party to make
this judgment. It must be recognized
also that this judgment is difficult to
make, and must be made conservatively.
The influence of many signaling ideas
on driving behavior and crash causation
is sufficiently subtle and the role of
signaling systems in crash prevention
and causation is sufficiently intertwined
with that of other vehicle, driver and
environmental factors that it is difficult
to isolate and assess the effects of those
ideas. Even if there were large sums of
money available to the agency for
conducting demonstration projects, the
merits of one system versus another at
full implementation would usually be
hard to establish. Given the safety need
to minimize the ambiguity in
communication between drivers and the
difficulty in establishing the ultimate
net affect of changes in the signaling
systems, the agency must be very
cautious in permitting any changes.

Another aspect of the agency’s
exercise of its rulemaking authority is
that EO 12866 requires that benefits
exceed costs if that is not inconsistent
with the statute under which a
regulation is issued. As noted above, it
is difficult to demonstrate the
effectiveness of signaling devices
intended to avoid collisions. NHTSA
has used large scale fleet tests, at great
expense, to demonstrate the
effectiveness of such items as the
CHMSL and conspicuity treatment
which have become requirements of

Standard No. 108. However, even fleet
tests cannot answer questions about the
consequences of the use of a device on
all vehicles rather than on just a few.
Even an inventor with a large test
budget may have to defer to the
judgment of NHTSA on an issue which
may be unprovable.

Assuming that a suggested safety
improvement is deemed cost effective
and the agency wished to issue a rule
adopting it as a requirement, 49 U.S.C.
30102(a)(9) dictates that the rule be
expressed in terms of performance
rather than design. Further, as a matter
of policy, the agency is careful in its
establishment of Federal Motor Vehicle
Safety Standards not to adopt
requirements for which compliance is
dependent upon a patent that is not
freely made available to all interested
parties. These factors make it very
unlikely that a patent holder would
benefit if the agency were to issue a rule
based generally upon an idea that the
holder has suggested to the agency.
Inventors who petition NHTSA in the
expectation that the agency will issue
rules creating a monopolistic market for
their patents or devices, should be
aware of probable outcome of their
petitions before approaching the agency.
In short, the rarity of cost-effective
practical signal lighting ideas, the
formidable task of proving their
effectiveness, the existence of issues
requiring NHTSA judgment, and the
non-design nature of Standard No. 108
make it unlikely that an inventor will
ever profit from a signal lamp
suggestion.

Other issues are raised by petitions for
rulemaking to amend Standard No. 108
to permit specific auxiliary signaling
systems at the option of the vehicle
manufacturer. One issue, as discussed
above, is whether a signal without
universal application will be
meaningful to the motoring public or
simply a source of confusion. NHTSA is
also reluctant to allow an optional
system to operate through an existing
required lamp, (e.g., allowing a CHMSL
to flash) because in the future the
agency may wish to use the mode of
operation of the optional system (e.g.,
flashing) for a cost-effective mandatory
signal and find that public experience
and familiarity with the existing use of
that mode has the practical effect of
precluding the use or at least making it
more difficult to use that mode for
another purpose. Above all, there is the
importance that the agency ascribes to
minimizing ambiguity through
standardization, and the diminution of
standardization that may result from the
introduction of optional signaling
systems.
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The agency notes that it is not
necessary for an inventor or
manufacturer to seek an amendment of
Standard No. 108 in order to perform a
fleet test of a new signaling system. If a
vehicle manufacturer wishes to produce
a test fleet of vehicles incorporating
lighting systems that may be prohibited
by Standard No. 108, under 49 U.S.C.
30113(b)(3)(B)(ii) it may petition for a
temporary exemption from compliance
with Standard No. 108 on the basis that
“the exemption would make easier the
development or field evaluation of a
new motor vehicle safety feature
providing a safety level at least equal to
the safety level of the standard.”
Alternatively, if a fleet owner wishes to
install the equipment on a fleet of
vehicles in service, the owner may
accomplish this modification in its own
garage without violating Federal law.
The prohibition of 49 U.S.C. 30122
against making inoperative safety
equipment installed in compliance with
a Federal motor vehicle safety standard
applies to manufacturers, distributors,
dealers, and motor vehicle repair
businesses, but not to persons who
modify their own vehicles in self-owned
repair facilities.

The agency wishes to continue to
receive suggestions for safety
improvements from any source, even
though few are likely to result in the
incorporation of new requirements in
Standard No. 108. However, petitioners
should not have unrealistic
expectations. They should understand
that a petition for rulemaking does not
obligate the agency to perform research
on the effectiveness of the idea
suggested. The agency’s research plans
flow from an internal process of
defining priorities, formulating research
plans, seeking appropriations, allocating
available funds among the priorities and
awarding research contracts. The effect
of NHTSA's receipt of a petition for
rulemaking is to cause the agency to
begin evaluating the probability of the
suggestion becoming a new requirement
in a safety standard. This evaluation is
based on information provided by the
petitioner and other information the
agency may have or obtain. Since few
petitioners offer little more than
speculation or testimonials about the
effectiveness of their ideas, their
petitions are unlikely to alter the
agency’s research priorities. Thus, the
petitions are usually denied unless they
relate to an existing agency research
project.

Petitioners should also understand
that the agency is statutorily required to
publish a notice when it denies a
petition. In that notice, the agency must
explain the reasons for the denial,

which may require a discussion on the
possible disadvantages of the system for
which rulemaking had been sought.

The agency believes that, in the long
run, it would be more productive, both
for inventors and the agency, if
suggestions were presented to NHTSA’s
Office of Research and Development as
candidates for future agency research. If
the suggestions have merit, they can
influence agency priorities and be
included in research with the possibility
of rulemaking at the conclusion of the
research project. A petitioner who
instead submits a petition is, more
likely than not, likely to be frustrated in
its dealings with NHTSA. Itis the
agency'’s hope that by explaining in this
notice the factors that go into its
decisions on lighting safety ideas, the
public will have a clearer understanding
of those factors and be guided thereby.

In summary, a petitioner seeking to
persuade the agency to mandate a
lighting invention for new vehicles
bears the initial burden of establishing
its safety value and cost effectiveness.
The burden for those inventors seeking
to make an invention optional is to
convince the agency that the invention
will not impair the effectiveness of
required lighting equipment through
creating ambiguity or negatively
affecting standardization of signals.

The questions relating to these topics
for which NHTSA seeks answers from
the public are:

(1) (@) Should NHTSA permit all
auxiliary signals, regardless of their
nature, their effect on required signals
(other than physical interference), or
their effect on signal standardization?

(b) Should the agency permit the
required signals only? Should the
agency continue to prohibit auxiliary
signals which, in its judgment, diminish
the value of required, standard signals?

(2) If an auxiliary signal can be
demonstrated to have some
effectiveness, but not enough to support
requiring it, should the agency attempt
to balance this limited benefit against
the desirability of standardized signals
in determining whether to allow the
auxiliary signal as optional equipment?

(3) Should NHTSA establish a policy
to treat all new signal petitions as
suggestions for future agency research if
they do not present scientific evidence
of effectiveness?

Rulemaking Analyses and Notices
Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed under E.O. 12866, ‘‘Regulatory
Planning and Review.” NHTSA has
analyzed the impact of this rulemaking

action and determined that it is not
“significant” under the Department of
Transportation’s regulatory policies and
procedures. NHTSA does not anticipate
that new requirements would be
imposed on manufacturers as a result of
this request for comments. The main
topic of the document is whether the
agency should permit four types of
signal lamps which, except for front
signal lamps, have been suggested as
optional rather than mandatory
equipment.

Procedures for Filing Comments

Interested persons are invited to
submit written comments, and answers
to the questions posed above. Please
submit comments in 10 copies to reduce
duplicating costs to the government .

Comments must not exceed 15 pages
in length (49 CFR 553.21). This
limitation is intended to encourage
commenters to detail their primary
arguments in concise fashion. Necessary
attachments, however, may be
appended to those comments without
regard to the 15-page limit.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission including the
purportedly confidential business
information should be submitted to the
Chief Counsel, NHTSA at the street
address shown above, and seven copies
from which the purportedly confidential
information has been expunged should
be submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in 49
CFR 512, the agency’s confidential
business information regulation.

All comments received on or before
the close of business on the comment
closing date indicated above for the
notice will be considered, and will be
available to the public for examination
in the docket at the above address both
before and after the closing date. To the
extent possible, comments received after
the closing date will be considered by
the agency in its decisions as to the
issues raised in this notice. Comments
on the notice will be available for public
inspection in the docket. NHTSA will
continue to file relevant information in
the docket after the closing date, and it
is recommended that interested persons
continue to monitor the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed stamped postcard in the
envelope with their comments. Upon
receiving the comments the docket
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supervisor will return the postcard by
mail.
Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50 and 501.8.

Issued on: December 10, 1996.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 96-31747 Filed 12-10-96; 4:34 pm]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant a Partially
Exclusive Patent License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant an exclusive patent license in
certain fields to Genespan Corporation
of Redmond, Washington. The
invention to be licensed is U.S. Patent
5,532,156, ‘“Hepatocyte Cell Line
derived from the Epiblast of Pig
Blastocysts,” granted on July 1996.

DATES: Comments must be received on
or before February 11, 1997.

ADDRESSES: Send comments to: USDA-
ARS-Office of Technology Transfer,
10300 Baltimore Boulevard, Building
005, Room 401, BARC-W, Beltsville,
Maryland 20705-2350.

FOR FURTHER INFORMATION CONTACT:
Willard J. Phelps of the Office of
Technology Transfer at the Beltsville
address given above; telephone 301-
504-6532.

SUPPLEMENTARY INFORMATION: The
Federal Government’s Patent rights to
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as said company has
submitted a complete and sufficient
application for a license, promising
therein to bring the benefits of said
invention to the U.S. public. The
prospective partially exclusive license
will be royalty-bearing, will comply
with the terms and conditions of 35
U.S.C. 209 and 37 CFR 404.7. The
prospective partially exclusive license
may be granted unless, within sixty
calendar days from the date of this

published Notice, the Agricultural
Research Service receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Richard M. Parry, Jr.,

Assistant Administrator.

[FR Doc. 96-31638 Filed 12—12-96; 8:45 am]
BILLING CODE 3410-03-M

Commodity Credit Corporation

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s intention to request an
extension for and revision to a currently
approved information collection in
support of the Market Access Program,
formerly the Market Promotion Program.

DATES: Comments on this notice must be
received by February 11, 1997.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Sharon L. McClure, Director,
Marketing Operations Staff, Foreign
Agricultural Service, U.S. Department of
Agriculture, 14th & Independence
Avenue, SW., Washington, DC 20250—-
1042, (202) 720-4327.

SUPPLEMENTARY INFORMATION:

Title: Market Access Program.

OMB Number: 0551-0027.

Expiration Date of Approval: March
31, 1997.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: The primary objective of the
Market Access Program is to encourage
the development, maintenance and
expansion of commercial export markets
for U.S. agricultural products through
cost-share assistance to eligible trade
organizations that implement a foreign
market development program. Financial
assistance under this program is made
available on a competitive basis.
Currently, there are more than 70

organizations participating directly in
the program with activities in more than
100 countries. The Market access
Program is administered by personnel of
the Foreign Agricultural Service (FAS).

Prior to initiating program activities,
Participants must submit detailed
activity plans to FAS which include
country strategies, goals and
benchmarks, proposed activities,
estimated budgets, and performance
measurements. Each Participant is also
responsible for submitting: (1)
Reimbursement claims for costs
incurred as outlines in the activity
plans, (2) and end-of-year contribution
report, (3) travel reports, and (4)
program evaluations. Participants must
maintain records on all information
submitted to FAS. The information
collected is used by FAS to manage,
plan, evaluate and account for
Government resources. The reports and
records are required to ensure the
proper and judicious use of public
funds.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 77 hours per
response.

Respondents: Non-profit
organizations, state groups,
cooperatives, and commercial entities.

Estimated Number of Respondents: 70

Estimated Number of Responses per
Respondent: 17

Estimated Total Annual Burden on
Respondents: 78,460.

Copies of this information collection
can be obtained from Valerie Countiss,
the Agency Information Collection
Coordinator, at (202) 720-6713.

Request for Comments: Send
comments regarding the accuracy of the
burden estimate, ways to minimize the
burden, including through the use of
automated collection techniques or
other forms of information technology,
or any other aspect of this collection of
information, to: Sharon L. McClure,
Director, Marketing Operations Staff,
U.S. Department of Agriculture, 14th &
Independence Avenue, SW., STOP
1042, Washington, DC 20250-1042.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
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Signed at Washington, D.C. on November
18, 1996.

August Schumacher,

Administrator, Foreign Agricultural Service
and Vice President, Commodity Credit
Corporation.

[FR Doc. 96-31596 Filed 12—-12-96; 8:45 am]

BILLING CODE 3410-05-M

Forest Service

Winter Recreation Plan for the Lakes
Basin/Sierra Buttes Area, Tahoe
National Forest, Sierra County, CA

AGENCY: Forest Service, USDA.

ACTION: Cancellation of notice of intent
to prepare an environmental impact
statement.

This notice cancels the notice of
intent that appeared in the Federal
Register on Friday, February 3, 1995, on
page numbers 6695 and 6696.

Jean M. Masquelier,

Downieville District Ranger.

[FR Doc. 96-31732 Filed 12-12-96; 8:45 am]
BILLING CODE 3410-11-M

ASSASSINATION RECORDS REVIEW
BOARD

Sunshine Act Meeting

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: Sunshine Act Meeting
Notice, 61 Fed. Reg. 64,857 (1996).
PREVIOUSLY ANNOUNCED TIME AND DATE OF
THE MEETING: December 17, 1996, 11:00
a.m. ARRB, 600 E Street, NW.,
Washington, DC.

CHANGES IN THE MEETING: Open meeting
rescheduled for January 9, 1997, 1:30
p-m. ARRB, 600 E Street, NW.,
Washington, DC.

CONTACT PERSON FOR MORE INFORMATION:
Eileen Sullivan, Assistant Press and
Public Affairs Officer, 600 E Street,
NW., Second Floor, Washington, DC
20530. Telephone: (202) 724-0088; Fax:
(202) 724-0457.

David G. Marwell,

Executive Director.

[FR Doc. 96-31855 Filed 12-11-96; 2:46 pm]
BILLING CODE 6118-01-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: January 13, 1997.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202—-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, (703) 603—-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. | certify
that the following action will not have
a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities and
services have been proposed for

addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities

Bib Overall, Fleece
8415-00—-NSH-0332
8415-00-NSH-0333
8415-00-NSH-0345 thru —0356
(Requirements for the U.S. Army Soldier
Systems Command, Natick,
Massachusetts)
NPA: Peckham Vocational Industries, Inc.,
Lansing, Michigan
Jacket, Fleece
8415-00-NSH-0334
8415-00-NSH-0357 thru —0361
(Requirements for the U.S. Army Soldier
Systems Command, Natick,
Massachusetts)
NPA: Peckham Vocational Industries, Inc.,
Lansing, Michigan.
Shirt, Fleece
8415-00-NSH-0330
8415-00—-NSH-0331
8415-00-NSH-0337 thru —0344
(Requirements for the U.S. Army Soldier
Systems Command, Natick,
Massachusetts)
NPA: Peckham Vocational Industries, Inc.,
Lansing, Michigan.
Trousers, Fleece
8415-00-NSH-0335
8415-00-NSH-0336
8415-00-NSH-0362 thru —0367
(Requirements for the U.S. Army Soldier
Systems Command, Natick,
Massachusetts)
NPA: Peckham Vocational Industries, Inc.,
Lansing, Michigan.

Services

Administrative Services
General Services Administration, PBS,
Tucson Field Office, Tucson, Arizona.
NPA: J.P. Industries, Inc., Tuczon, Arizona.
Administrative Services
GSA Field Offices for the following Los
Angeles, California locations:
888 S. Fugueroa
300 N. Los Angeles Street
312 N. Spring Street
NPA: Elwyn, Inc., Fountain Valley,
California.
Administrative Services
Honolulu Property Management Office,
Prince Kuhio Federal Building, 300 Ala
Moana Boulevard, Honolulu, Hawaii.
NPA: Goodwill Industries of Honolulu,
Inc., Honolulu, Hawaii.
Duplication and Distribution of Computer
Output Microfilm
Social Security Administration, Office of
Acquisitions and Grants, Baltimore,
Maryland.
NPA: Alliance, Inc., Baltimore, Maryland.

G. John Heyer,

General Counsel.

[FR Doc. 96-31733 Filed 12-12-96; 8:45 am)]
BILLING CODE 6353-01-P
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Procurement List Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the Procurement
List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.

EFFECTIVE DATE: January 13, 1997.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, (703) 603—7740.

SUPPLEMENTARY INFORMATION: On
September 27, October 18 and 25, 1996,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (61 F.R.
50804, 54417 and 55268) of proposed
additions to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services and
impact of the additions on the current
or most recent contractors, the
Committee has determined that the
commodities and services listed below
are suitable for procurement by the
Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.4.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Tow Pin
3910-01-000-3015

Towel, Paper
7920-00-823-6931

Services

Administrative Services
Defense Reutilization and Marketing
Office, Building 4291, Fort Hood, Texas.
Janitorial/Custodial
Buildings 1017, 1018, 1019, 1020, 37506,
37507 and 37508, Kirtland Air Force
Base, New Mexico.
Mailroom Operation
Department of Health and Human Services,
Gateway Building, Philadelphia,
Pennsylvania.
Medical Transcription
Naval Hospital, Corpus Christi, Texas.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

G. John Heyer,

General Counsel.

[FR Doc. 96-31734 Filed 12-12-96; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Pub. L. 104-13.

Agency: International Trade
Administration.

Title: Survey of International Air
Travelers (In-Flight Survey).

Form Number: Not applicable.

OMB Number: 0605—-0007 (new
number to be assigned since this survey,
previously conducted by the United
States Travel and Tourism
Administration, will now be conducted
ITA.

Type of Review: Renewal-Regular
submission.

Burden: 24,840 hours.

Number of Respondents: 165,000.

Avg. Hour Per Response: 15 minutes.

Needs and Uses: The International
Trade Administration, Tourism
Industries office “Survey of
International Air Travelers” is the only
source for estimating international
travel and passenger fare exports and
imports for this country. This program
also supports the U.S. Department of
Commerce, Bureau of Economic
Analysis mandate to collect and report
this type of information which is used
to calculate GDP for the United States.
This project also serves as the core data

source for Tourism Industries.
Numerous reports and analyses are
developed to assist businesses in
increasing U.S. exports in international
travel. An economic impact of
international travel on state economies,
visitation estimates, traveler profiles,
presentations and reports are generated
by Tourism Industries to help the
federal government agencies and the
travel industry better understand the
international market. It is also a service
that the U.S. Department of Commerce
provides to travel industry businesses
seeking to increase international travel
and passenger fare exports for the
country. It provides the only
comparable estimates of non-resident
visitation to the states and cities within
the U.S., as well as U.S. resident travel
abroad. Traveler characteristics data are
also collected to help travel related
businesses better understand the
international travelers to and from the
U.S. so they can developed targeted
marketing and other planning related
materials.

Affected Public: International
travelers departing the United States 18
years or older which includes U.S. and
non-U.S. residents.

Frequency: Monthly.
Respondent’s Obligation: Voluntary.

OMB Desk Officer: Victoria Wassmer,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
Acting DOC Forms Clearance Officer,
(202) 482-3272, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Victoria Wassmer, OMB Desk Officer,
Room 10202, New Executive Office
Building, Washington, DC 20503.

Dated: December 3, 1996.
Linda Engelmeier,

Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.

[FR Doc. 96-31587 Filed 12—-12-96; 8:45 am]

BILLING CODE: 3510-DR-P

Bureau of Export Administration

Materials Technical Advisory
Committee; Notice of Partially Closed
Meeting

A meeting of the Materials Technical
Advisory Committee will be held
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January 9, 1997, 10:30 a.m., Herbert C.
Hoover Building, Room 1617M-2, 14th
Street between Constitution &
Pennsylvania Avenues, N.W.,
Washington, D.C. The Committee
advises the Office of the Assistant
Secretary for Export Administration
with respect to technical questions that
affect the level of export controls
applicable to materials and related
technology.

Agenda:

General Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments by
the public.

3. Discussion on Office of Exporter
Services outreach program.

4. Review of Nuclear Proliferation Export
Control of materials usable for production of
isotope separation centrifuges.

5. Remarks and discussion on Biological
Weapons Convention inspection proposals.
6. Briefing on October 7-8 workshop on
“*Sampling and Analysis for Compliance

Monitoring of the Biological Weapons
Convention.”

7. Discussion on definitions of terms used
in the Biological Weapons Convention Ad
Hoc Group.

8. Election of new Chairperson.

9. Remarks on Bureau of Export
Administration initiatives.

Executive Session

10. Discussion of matters properly
classified under Executive Order 12958,
dealing with U.S. export control programs
and strategic criteria related thereto.

The General Session of the meeting will be
open to the public and a limited number of
seats will be available. To the extent time
permits, members of the public may present
oral statements to the Committee. Written
statements may be submitted at any time
before or after the meeting. However, to
facilitate distribution of public presentation
materials to the Committee members, the
materials should be forwarded two weeks
prior to the meeting to the address below:
Ms. Lee Ann Carpenter, TAC Unit/OAS/EA
Room 3886C, Bureau of Export
Administration, U.S. Department of
Commerce, Washington, D.C. 20230.

The Assistant Secretary for Administration,
with the concurrence of the delegate of the
General Counsel, formally determined on
March 13, 1996, pursuant to section 10(d) of
the Federal Advisory Committee Act, as
amended, that the series of meetings or
portions of meetings of the Committee and of
any Subcommittee thereof, dealing with the
classified materials listed in 5 U.S.C.
552(c)(1) shall be exempt from the provisions
relating to public meetings found in section
10(a)(1) and (a)(3) of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be open to
the public.

A copy of the Notice of Determination to
close meetings or portions of meetings of the
Committee is available for public inspection
and copying in the Central Reference and
Records Inspection Facility, Room 6020, U.S.

Department of Commerce, Washington, D.C.
For further information or copies of the
minutes call (202) 482—-2583.

Dated: December 9, 1996.
Lee Ann Carpenter,
Director, Technical Advisory Committee Unit.
[FR Doc. 96-31601 Filed 12-12-96; 8:45 am]
BILLING CODE 3510-DT-M

International Trade Administration
[A-403-801]

Fresh and Chilled Atlantic Salmon
From Norway, Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review.

SUMMARY: On September 26, 1995, the
Department of Commerce (the
Department) published the preliminary
results of its administrative review of
the antidumping duty order on fresh
and chilled Atlantic salmon from
Norway. The review covers 24
exporters, and the period April 1, 1993,
through March 31, 1994. Based on our
analysis of the comments received, we
determine the dumping margins for two
of the reviewed exporters, Skaarfish A/
S (Skaarfish) and Norwegian Salmon A/
S (Norwegian Salmon), have changed.
EFFECTIVE DATE: December 13, 1996.
FOR FURTHER INFORMATION CONTACT:
Todd Peterson or Thomas Futtner,
Office of Antidumping Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone
(202) 482-4106, or 482-3814,
respectively.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

The Department is conducting this
review in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the Act). Unless otherwise
indicated, all citations to the statute and
to the Department’s regulations are in
reference to the provisions as they
existed on December 31, 1994.

Background

On September 26, 1995, the
Department published the preliminary
results (60 FR 49579) of its
administrative review of the
antidumping duty order on fresh and

chilled Atlantic salmon from Norway
(April 12, 1991, 56 FR 14920). The
Department has now completed this
administrative review in accordance
with section 751 of the Act.

Scope of the Review

The merchandise covered by this
review is fresh and chilled Atlantic
salmon (salmon). It encompasses the
species of Atlantic salmon (Salmo salar)
marketed as specified herein; the subject
merchandise excludes all other species
of salmon: Danube salmon; Chinook
(also called ““king” or ““quinnat’’); Coho
(““silver”); Sockeye (*‘redfish’ or
“blueback’); Humpback (“pink’); and
Chum (**dog”). Atlantic salmon is whole
or nearly whole fish, typically (but not
necessarily) marketed gutted, bled, and
cleaned, with the head on. The subject
merchandise is typically packed in fresh
water ice (chilled). Excluded from the
subject merchandise are fillets, steaks,
and other cuts of Atlantic salmon. Also
excluded are frozen, canned, smoked or
otherwise processed Atlantic salmon.
Fresh and chilled Atlantic salmon is
currently provided for under
Harmonized Tariff Schedule (HTS)
subheading 0302.12.00.02.09. The HTS
item number is provided for
convenience and Customs purposes.
The written description remains
dispositive.

Cost of Production and Foreign Market
Value

We calculated the cost of production
(COP) of salmon sold by each exporter
based on the sum of the following: (1)
The simple average of farmers’ costs of
cultivation (COC) (which included the
cost of materials, fabrication, wellboat
services, general expenses of the farmer,
and any applicable fees); (2) processing
expenses; and (3) each exporter’s
general expenses. The total COP was
calculated on a Norwegian kroner per
kilogram (NOK/kg) basis.

Based on the comments presented by
both respondents and petitioner, and
after further consideration and review,
we have revised certain costs as detailed
in the comments below.

We calculated foreign market value
(FMV) based on c.i.f., duty paid prices
to unrelated third country purchasers.
We deducted, where appropriate, third
country inland freight, air freight,
inland/marine insurance, Norwegian
export taxes, brokerage and handling,
inland freight in Norway, and third
country import duties. We made
circumstance of sale adjustments, where
appropriate, for differences in credit,
commissions, and warranty expenses.
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United States Price

We calculated the United States Price
(USP) based on the price from the
Norwegian exporter to unaffiliated
parties where these sales were made
prior to importation into the United
States, in accordance with section
772(a) of the Act.

We calculated the USP based on
packed, ex-factory prices to unaffiliated
purchasers in the United States. We
made deductions, where appropriate,
for foreign inland freight, brokerage and
handling, Norwegian export taxes, U.S.
duties, and air freight in accordance
with section 772(d)(2) of the Act. No
other adjustments were claimed or
allowed.

Analysis of Comments Received

We invited interested parties to
comment on the preliminary results. We
received timely comments from two of
the respondents, Skaarfish Group and
Norwegian Salmon, and the petitioner,
the Coalition for Fair Atlantic Salmon
Trade (FAST).

General Comments

Comment 1: Respondents contend
that in establishing each respondent’s
cost of production the Department
should use the acquisition prices from
the unrelated fish farms rather than the
farmer’s cost of cultivation. By using the
farmer’s cost of cultivation, the
respondents contend that the
Department is departing from its
practice of relying on acquisition prices
in establishing COP when the supplier
is not related to the respondent.
Respondents claim that the Department
erred in determining that fish farmers
are the producers of the subject
merchandise. According to respondents,
the fish farmers produce live salmon,
which respondents consider to be an
input of the subject merchandise and
outside the scope of the dumping order.
Respondents claim that the live salmon
input is transformed into merchandise
covered by the scope of the order only
through processing by the respondents.
Respondents cite Consolidated
International Automotive, Inc. v. United
States, 809 F. Supp. 125,128 n. 4 (CIT
1992) to demonstrate that, unless the
sale of the input is by a related party,
the courts uphold the use of acquisition
prices in determining COP for a
respondent.

Petitioner argues that the Department
properly used the farms’ costs of
cultivation to establish the subject
merchandise’s cost of production.
Petitioner points out that the
Department rejected these same
arguments in past administrative

reviews and should continue to reject
the argument that salmon is an input
into the subject merchandise as there
are no new facts or legal authority to
justify a change in approach.

Department’s Position: We consider
the live salmon, produced by the fish
farmers and sold to exporters such as
Skaarfish and Norwegian Salmon, to be
the same merchandise as is covered by
the antidumping duty order, but at an
earlier stage of production. Accordingly,
live salmon is not an input but rather
identical merchandise before it has been
made ready for sale and shipment.
Consequently, respondents’ reliance on
the Consolidated International
Automotive decision is misplaced.

As was found in the less-than-fair-
value (LTFV) investigation and first
administrative review, Skaarfish
continues to process a portion of its fish
farm-sourced live salmon by gutting,
cleaning, and packaging it. Norwegian
Salmon, and in some cases Skaarfish,
purchase and resell salmon that is
already gutted and cleaned by the fish
farmers. There is no transformation of
merchandise outside the scope of the
order to merchandise within the scope
of the order as suggested by
respondents. Instead, respondents are
acting primarily as a reseller by merely
preparing the merchandise for trans-
Atlantic shipment. To determine the
cost of producing salmon, Commerce
properly reviewed respondents’ costs as
well as the fish farms’ cost of
cultivation.

Comment 2: The respondents argue
that if the Department continues to use
its cost of production methodology, the
Department should develop an alternate

methodology for selecting salmon farms.

They contend that the current
methodology is designed to determine
the hypothetical costs of growing live
salmon in Norway rather than to
determine the salmon costs of a specific
respondent. Furthermore, they allege
that the methodology gives no
consideration to the burdens placed on
the respondents resulting from the
investigation of unrelated live salmon
suppliers. They further allege that
inconsistent selection practices
occurred when the Department chose
not to sample the farms of one
respondent, but chose to sample the
farms of the other respondent.
Respondents argue that the Department
should adopt a standard selection
methodology that does not place a
financial burden on the respondents.
Petitioner argues that the
Department’s sampling methodology is
correct. Petitioner points out that the
Department’s methodology ensured that
farms were proportionately represented

based on the quantity of salmon
supplied to each respondent. Petitioner
argues that the statute supports the
Department’s decision to sample one
respondent and not another.

Department’s Position: We disagree
with respondents. Respondents are
incorrect to contend that the current
methodology is designed to determine
the hypothetical costs of growing live
salmon in Norway rather than to
determine the salmon costs of a specific
respondent. By choosing to sample only
those farms that supplied each exporter,
the Department is ensuring that the
calculated costs of growing live salmon
are representative of that specific
exporter.

The Department is aware that all
administrative reviews place a degree of
burden on respondent firms. The
Department intends to keep those
burdens manageable for both the
respondents and itself. Under section
777A of the Act, the Department has the
discretion to sample respondents. In
deciding whether to sample, the
Department determined that it was both
administratively necessary and
methodologically appropriate to sample
among the 50 salmon farmers that
supplied Skaarfish A/S, but unnecessary
to sample the nine salmon farmers that
supplied Norwegian Salmon.

Comment 3: Respondents argue that
the Department’s use of best information
available (BIA) should be revised to
realistically reflect the unique
circumstances present in the review.
Respondents contend that they have no
leverage over unrelated suppliers who
have no interest in the antidumping
administrative review. Thus, the
unrelated suppliers have no incentive to
supply confidential cost data.
Respondents propose that non-
responding farms should be disregarded
from the sample. Alternatively, they
argue that as BIA, the Department
should use the average COC of the
responding farms rather than the COC of
the highest farm. Respondents point to
Allied-Signal Aerospace Co. v. United
States, 28 F.3d 1188 (Fed. Cir. 1994) to
demonstrate that the Department has the
authority to adopt different approaches
when applying BIA.

Petitioner contends that the
Department correctly applied BIA to the
unique circumstances of this review.
Petitioner contends that the salmon
farmers do have a significant interest at
stake in participating in antidumping
reviews. The salmon farmers are aware
of the effect that failing to respond has
on the exporter’s ability to sell their
salmon to the United States.

Department’s Position: For Norwegian
Salmon, we applied BIA to six of the



65524

Federal Register / Vol. 61, No. 241 / Friday, December 13, 1996 / Notices

nine farms, because those six did not
submit questionnaire responses. For
Skaarfish, we applied BIA to four of the
13 farm selections, because those four
did not submit questionnaire responses.
We chose as BIA the highest calculated
COC of the responding farms and
applied that COC to each of the
nonresponding farms.

Under section 776(c) of the Act, the
Department has the authority to use BIA
“whenever a party or any other person
refuses or is unable to produce
information requested.” Thus, the
Department may resort to BIA not only
when a party “‘refuses,” but also when
a party is “‘unable” to provide the
requested information, for whatever
reason. The Allied Signal decision to
which respondents refer affirmed the
Department’s application of BIA to a
non-recalcitrant party which was unable
to provide requested data.

The elimination of non-responding
farms from the sample, as respondents
advocate, would reward non-responding
farms and could encourage non-
compliance in future reviews. Moreover,
it would impair the integrity of the
sample because it would detract from
the randomness of the results.
Therefore, we continue to apply the
same BIA rules applied in the
preliminary results.

Comment 4: Respondents argue that
the Department should apply the 50-90-
10 rule used with highly perishable
products rather than the 10-90-10 rule
in determining when to disregard
below-cost sales from the calculation of
FMV. Respondents contend that salmon
is a highly perishable product and that
the salmon industry cannot respond
quickly to changing market conditions
and must sell the salmon when the
salmon reach maturity. Respondents
cite Certain Fresh Winter Vegetables
from Mexico, 45 FR 20512 (March 28,
1980) (Vegetables); Fall Harvested
Round White Potatoes from Canada, 48
FR 51669 (November 10, 1983) and
Fresh Cut Flowers from Mexico, 55 FR
12696 (April 5, 1990) to support their
position.

Petitioner contends that the
Department correctly applied the 10/90/
10 test because the subject merchandise
is not a highly perishable product as
defined by the Department in
Vegetables. Petitioner points out that,
unlike Vegetables, the respondents in
this case can control the time of sale of
the subject merchandise. In addition,
the subject merchandise is alive and not
deteriorating at the time of the sales
transaction.

Department’s Position: We agree with
petitioner. As we have explained in
prior reviews of this order, under the

10/90/10 test, we do not disregard sales
if less than 10 percent are below cost
and made over an extended period of
time; we disregard sales only if between
10 and 90 percent are below cost, and
we disregard all sales if more than 90
percent are below cost. In past cases, the
Department has used the 50/90/10 test
in cases involving highly perishable
agricultural products. Under a 50/90/10
test, the Department would not
disregard any below-cost sales unless
more than 50 percent of sales were
below cost.

We believe that fresh and chilled
Atlantic salmon is not a highly
perishable product. As we found in the
original LTFV investigation and first
administrative review, farmers have the
ability to control the time of sale of their
output without materially affecting the
quality of the merchandise. It is not
unusual for farmers to delay sales for an
extended period of time until they
receive a favorable price offer.
Moreover, exporters have the ability to
coordinate future salmon purchases
with farmers to coincide with demand
and processing capabilities.
Accordingly, application of the 50-90-10
rule is not relevant in this case.

Comment 5: Norwegian Salmon and
petitioner maintain that the Department
should correct a computer error in the
margin calculations for Norwegian
Salmon where an expense, of a
proprietary nature, was incorrectly
deducted twice from foreign market
value.

Department’s Position: We agree and
have corrected this clerical error by
eliminating the double deduction.

Comment 6: Respondent argues that
the Department used the incorrect tax
methodology to adjust for Norwegian
export tax in the preliminary results for
Norwegian Salmon.

Petitioner claims that the Department
simply did not subtract Norwegian
Salmon’s export tax from its reported
U.S. sales prices.

Department’s Position: We agree with
petitioner and corrected this error.
Section 772 of the Act and section
353.41 of the Department’s regulations
state that the export tax should be
subtracted from U.S. price. See 19
U.S.C. 1677a(d)(2)(B) and 19 C.F.R.
353.41(d)(2)(ii).

Comment 7: Petitioner contends that
the Department incorrectly stated in its
September 26, 1995, Analysis
Memorandum that there were no third
country sales below cost and, therefore,
there were no disregarded sales.
However, according to the computer
program, sales were disregarded because
Norwegian Salmon made third country
sales below the cost of production.

Norwegian Salmon contends that the
Department incorrectly compared
Norwegian Salmon’s third country sales
to the cost of production on a month-by-
month basis rather than on a POR-model
basis. Respondent claims that the
Department’s computer program treats
each month as a model rather than
comparing the one model of salmon to
the COP for the entire POR.

Department’s position: We agree with
both petitioner and respondent. The
Department incorrectly stated in the
Analysis Memorandum that there were
no sales below the cost of production
and, therefore, there were no
disregarded sales. Rather, the cost test
results indicated that third country sales
made below cost should be disregarded
in its calculations for the preliminary
results. For the final results, however,
we discovered that the calculation of
above- and below-cost data, used in the
preliminary results, was inaccurate due
to an error in the computer program.
This error has been corrected for these
final results.

Also, the Department did incorrectly
treat each month of the POR as a model,
as asserted by respondent. The
Department has corrected this error.
Sales of salmon are now compared to
the cost of production on a POR basis.

Norwegian Salmon Farm Specific Issues

Farm B

Comment 8: Petitioner contends that
the Department’s calculations
understated the feed costs for Farm B
because they failed to incorporate
revised information contained in the
verification report.

Norwegian Salmon argues that the
Department correctly stated and
allocated feed costs for Farm B.
Respondent contends that the lower
feed costs used by the Department in its
preliminary results are correct because
we also revised the total harvest weight
of the 1992 generation salmon
downward.

Department’s Position: We agree with
petitioner. In its preliminary results, the
Department failed to use the revised,
higher total feed costs that were based
on information gathered at verification.
This error has been corrected. The
respondent is incorrect that the revised
harvest quantities affect the total feed
costs Farm B incurred. See Farm B,
Verification of Cost of Production,
December 12, 1994.

Comment 9: Petitioner contends that
there were no costs reported for the
1992 generation salmon sold in calendar
year 1994. As a result, the net
production quantity for Farm B was
overstated due to the fact that there
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were 1992 generation salmon sales in
1994, but no associated 1994 costs
reported for the 1992 generation salmon.
Petitioner advocates using only the total
quantity of 1992 generation salmon that
was produced in 1992 and 1993 in the
COC calculation.

Norwegian Salmon contends that the
salmon sold in 1994 were produced in
1992 and 1993. According to Norwegian
Salmon, the COC figures already
include costs for the salmon that were
sold in 1994, and therefore no
adjustment is needed.

Department’s Position: We agree in
part with both petitioner and
respondent. Petitioner is correct that
there are no costs reported for those
1992 generation salmon sold in 1994.
However, as respondent pointed out, the
costs associated with the 1992
generation were reported for 1992 and
1993. The net production quantities do
not need to be modified since the
quantities produced in 1992 and 1993
and their respective costs are not in
question. Therefore to make the
production costs and production
guantities correspond to the same
period of time, we corrected the total
harvest quantity by eliminating the 1992
generation salmon harvested in 1994.

Comment 10: Petitioner contends that
an extraordinary expense item found in
Farm B’s 1993 general ledger should be
included in Farm B’s 1993 cost
calculations just as a similar 1992
extraordinary expense item found in its
1992 general ledger was included in
Farm B’s 1992 cost calculations.

Norwegian Salmon argues that the
Department correctly excluded the
extraordinary expense item in the
calculation of Farm B’s COC.
Respondent argues that Farm B,
participating in its first administrative
review, incurred an extraordinary
expense when it could not collect on
accounts receivable as a result of the
Norske Fiskeoppdretternes Salgslag
(FOS) bankruptcy in 1991. Thus,
respondent claims that this
extraordinary expense, although
appearing in 1993’s general ledger, does
not affect the COC of the 1992
generation salmon under review.

Department’s Position: We agree in
part with both the petitioner and
respondent. The petitioner is correct
that since the extraordinary expense
appears in Farm B’s general ledger as an
expense, it should increase Farm B’s
COC. While respondent classifies this
expense as an ‘“‘extraordinary”’expense,
it clearly does not meet the generally
accepted definition of an extraordinary
expense. According to generally
accepted accounting practices, write-
down and write-off of receivables and

inventory are not extraordinary because
they relate to normal business
operational activities. Following the
practice set in Fresh and Chilled
Atlantic Salmon From Norway: Final
Results of Antidumping Administrative
Review, (58 FR 37912), comment 18,
these expenses are not considered
extraordinary and are included as a
component of the cost of cultivation.
This expense, however, is clearly not
related to the 1992 generation salmon
under review since the FOS bankruptcy
occurred before the 1992 generation
salmon were put in the water. If Farm
B was involved in a previous review
where this bad debt expense was
associated with the generation of
salmon under review, the expense
would be included in the COC of that
POR. Therefore, we excluded this
expense from the COC for the products
currently under review.

Comment 11: Petitioner contends that
several overhead cost items reported by
Farm B should be added to, and not
excluded from, costs associated with the
1992 generation under review.

Norwegian Salmon contends that the
Department correctly allowed certain
overhead cost items to be deducted from
Farm B’s cost of cultivation.

Department’s Position: We agree with
the respondent. Although the
Department did not verify these specific
journal entries, we verified the accuracy
and integrity of Farm B’s audited
financial statements, of which these
specific entries are a part. Thus, in
accepting the whole, we accept the
individual entries as presented by the
respondent, unless otherwise noted.

Farm C

Comment 12: Petitioner contends that
the indemnity reported by Farm C was
not correctly reflected in the COC
calculations. Petitioner claims that the
indemnity should be allocated to both
1991 and 1992 generation salmon rather
than to just 1992 generation salmon.
Furthermore, if the indemnity is
accepted by the Department, the
associated loss must also be accounted
for in the cost calculations.

Norwegian Salmon argues that the
Department correctly deducted and
allocated Farm C’s indemnity.
Respondent states that the indemnity
was not allocated to the 1991 generation
because 1991 generation salmon were at
another location and were not affected
by the underwater detonations which
caused the salmon loss. Respondent
states that all costs associated with the
loss of salmon were fully accounted for
in Farm C’s COC.

Department’s Position: We note that
Farm C received an indemnity to

compensate it for damage caused to its
salmon farm by underwater detonations.
We agree that the indemnity was
correctly allocated only to the 1992
generation as the 1991 generation was
kept at a different location and not
affected by these underwater
detonations. However, we failed to
include Farm C’s salmon loss, as it
appears in its 1993 financial statements,
in its COC calculations. We have
corrected this oversight by offsetting the
indemnity received by the loss claimed
in Farm C’s 1993 income statement.

Comment 13: Petitioner contends that
according to the October 28, 1994,
supplemental questionnaire response
and Farm C’s verification report, the
Department used incorrect feed costs
and marketing expenses for Farm C.

Department’s position: The
Department agrees and has used the
revised feed costs and marketing
expenses found in the October 28, 1994,
supplemental questionnaire response
and Farm C’s verification report in the
cost of cultivation calculation.

Skaarfish Farm Specific Issues

Farm A

Comment 14: Petitioner contends that
the smolt costs that we used in our
calculations for Farm A were
understated because the credit costs
incurred by the related smolt supplier of
Farm A were not included in the
analysis.

Skaarfish maintains that Farm A did
not understate the costs of financing the
smolt purchases from its related
supplier. Respondent argues that under
the terms of delivery, if Farm A was
granted a longer period of time for
payment, the financing cost associated
with that longer period was reflected in
the higher unit price for the smolt.

Department’s Position: We agree with
respondent. The Department verified
the unit price of smolt purchased from
Farm A’s supplier. In an arm’s length
transaction, those prices reflect the total
costs incurred by Farm A. We, therefore,
used the respondent’s reported smolt
prices in the calculation of Farm A’s
cost of cultivation.

Comment 15: Petitioner contends that
the Department should use the smolt
costs contained in the Farm A
verification report rather than the smolt
costs found in Farm A’s general ledger.

Respondent argues that the two smolt
amounts differ because the one in the
verification report includes the 20
percent value-added tax while the
amount found in the general ledger does
not.

Department’s Position: We agree with
respondent. As noted in the verification
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report, the correct smolt expense is
found in the general ledger, net of the
value-added tax.

Farm E

Comment 16: Petitioner contends that
the Department should use the smolt
costs discovered at verification for Farm
E.

Respondent maintains that Farm E
correctly accounted for its smolt costs.
Respondent maintains that the amount
petitioner is arguing in favor of includes
the value-added tax which does not
belong in the Department’s cost
calculations.

Department’s Position: We agree with
respondent. The correct smolt expense
is found in the general ledger, net of the
value-added tax.

Farm G

Comment 17: Petitioner contends that
the Department incorrectly did not
include any processing costs for Farm G.

Department’s Position: We agree and
have included the appropriate
processing costs for Farm G. We also
discovered that an incorrect processing
cost was used for the farms that did not
submit processing costs. We replaced
the processing cost used in the
preliminary results with the adjusted
processing cost provided by Skaarfish in
its August 11, 1994 submission.

Comment 18: Petitioner contends that
the Department should not allow the
use of warranty expense data submitted
by Skaarfish during verification because
it is new and unsolicited information.
Furthermore, petitioner claims that the
use of this information constitutes a
double counting of warranty expenses.
To demonstrate the double counting,
petitioner points to the August 25, 1994,
guestionnaire response where Skaarfish
stated: ““To the best of our knowledge
and belief there were no warranty
expenses for sales to France during the
POR. In any event, a warranty will
normally result in a credit-note/price-
reduction to the customer and is
therefore covered by the reported unit
prices.”

Skaarfish argues that the Department
has a long-standing policy to accept
corrections of previously submitted
information at verification. The error in
reporting warranty expense information
was a result of a misunderstanding
between company officials in France
regarding what constituted a warranty
expense. Respondent claims that the
error did not amount to a
comprehensive error or misstatement of
fact, nor was the information hidden or
misrepresented during verification
(citing Disposable Pocket Lighters From
the People’s Republic of China, 60 FR

22359, 22365 (May 5, 1995).)
Furthermore, respondent argues that
there is no evidence on the record to
suggest a similar warranty expense on
U.S. sales.

Department’s Position: We agree with
respondent. At verification Skaarfish
discovered that there was a
misunderstanding concerning warranty
expenses in the compilation of its
guestionnaire response. To correct the
mistake, Skaarfish submitted third
country warranty expense data at
verification. It is the Department’s
practice to accept corrections of
previously submitted information at
verification as long as those errors are
not comprehensive or exhibit a
systematic misstatement of fact. (See
Sulfur Dyes, Including Sulfur Vat Dyes,
From the People’s Republic of China, 58
F.R. 7537 (February 8, 1993).)
Furthermore, the Department verified
the accuracy of the French warranty
data.

Comment 19: Petitioner contends that
the Department should correct the
methodology Skaarfish used to allocate
depreciation costs. Petitioner argues that
Skaarfish allocated depreciation
expenses to common areas and to non-
production activities such as parking
lots. Petitioner proposes that the
Department re-allocate depreciation
costs based on the relative space
occupied by Skaarfish’s production
lines.

Department’s Position: We agree, in
part with petitioner. Respondents
incorrectly allocated depreciation
expenses. However, basing the
allocation of all depreciation expenses
on a square-meter basis, as proposed by
petitioner, neglects the level of financial
investment required for the various
production activities. Therefore, for
these final results we allocated costs
associated with the depreciation of
machinery and equipment on the basis
of the relationship of costs of processing
salmon to all other products. The costs
associated with the depreciation of
buildings were allocated on the basis of
square meters. This methodology more
accurately reflects the amount of
depreciation expense to be allocated to
subject merchandise and is the
methodology used in the first
administrative review. (See Fresh and
Chilled Atlantic Salmon From Norway:
Final Results of Antidumping
Administrative Review, 58 FR 37912).

Final Results of Review

As a result of comments received and
programming errors corrected, we have
revised our preliminary results and
determine that the following margins

exist for the period April 1, 1993,
through March 31, 1994:

Manufacturer/Exporter (’%?ég'r?t)
ABA A/S ..o *31.81
AItic Group ..ocovvvveeeviieeesiieenns **31.81
Artic Products Norway A/S ... *31.81
Brodrene Sirevag A/S ........... *23.80
Cocoon Ltd A/S .......... *31.81
Delfa Norge A/S .... *31.81
Delimar A/S ........... Fkk
Deli-Nor A/S ......cccvvvenne. ok
Fjord Trading LTD. A/S .. *23.80
Fresh Marine Co. Ltd ......... **31.81
Greig Norwegian Salmon .. **31.81
Harald Mowinckel A/S ....... *23.80
Imperator de Norvegia .... *31.81
More Seafood A/S .......... *31.81
Nils Willksen A/S ..... *31.81
North Cape Fish A/S ...... *31.81
Norwegian Salmon A/S ............... 18.65
Norwegian Taste Company A/S ... **31.81
Olsen & Kvalheim A/S ................. *23.80
Sekkingstad A/S ......ocoieiiieee, *23.80
Skaarfish-Mowi A/S 2.28
Timar Seafood A/S ..... *31.81
Victoria Seafood A/S .. **31.81
West Fish Ltd. A/S ....ccooiviiiins *23.80

* No shipments during the period; margin
from the last administrative review.

** No response; highest margin from the
original LTFV investigation.

*** No shipments or sales subject to this re-
view; the firm had no individual rate from any
segment of this proceeding.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions concerning
all respondents directly to the U.S.
Customs Service.

Furthermore, the following deposit
requirements will be effective for all
shipments of the subject merchandise,
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
for by section 751(a)(1) of the Act: (1)
The cash deposit rates for the reviewed
firms will be the rates indicated above;
(2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review or the original
LTFV investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department or the
LTFV investigation, the cash deposit



Federal Register / Vol. 61, No. 241 / Friday, December

13, 1996 / Notices 65527

rate will be 23.80 percent, the all others
rate from the LFTV investigation.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 353.26 to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of the APO is a
sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.

Dated: December 4, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-31590 Filed 12-12-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-570-601]

Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished,
From the People’s Republic of China;
Final Results of Antidumping Duty
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
reviews of tapered roller bearings and
parts thereof, finished and unfinished,
from the People’s Republic of China.

SUMMARY: On August 25, 1995, the
Department of Commerce (the
Department) published the preliminary
results of its administrative reviews of
the antidumping duty order on tapered
roller bearings (TRBs) and parts thereof,
finished and unfinished, from the
People’s Republic of China (PRC). The
periods of review (PORs) are June 1,
1990, through May 31, 1991; June 1,

1991, through May 31, 1992; and June
1, 1992, through May 31, 1993.

Based on our analysis of comments
received, we have made changes to the
margin calculations, including
corrections of certain clerical errors.
Therefore, the final results differ from
the preliminary results. The final
weighted-average dumping margins are
listed below in the section entitled
“Final Results of Review.”

We have determined that sales have
been made below foreign market value
(FMV) during each of the above periods.
Accordingly, we will instruct the U.S.
Customs Service to assess antidumping
duties equal to the difference between
United States price (USP) and FMV.Q
EFFECTIVE DATE: December 13, 1996.
FOR FURTHER INFORMATION CONTACT:
Charles Riggle, Hermes Pinilla, Andrea
Chu, Donald Little, or Kris Campbell,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone
(202) 482-4733.

APPLICABLE STATUTE AND REGULATIONS:
Unless otherwise indicated, all citations
to the statute and to the Department’s
regulations are references to the
provisions as they existed on December
31, 1994.

SUPPLEMENTARY INFORMATION:
Background

On August 25, 1995, the Department
published in the Federal Register the
preliminary results of its administrative
reviews of the antidumping duty order
on TRBs from the PRC. See Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From the
People’s Republic of China; Preliminary
Results of Antidumping Duty
Administrative Reviews, 60 FR 44302
(August 25, 1995) (Preliminary Results).
We gave interested parties an
opportunity to comment on our
preliminary results and held a public
hearing on October 19, 1995. The
following parties submitted comments:
The Timken Company (petitioner);
Shanghai General Bearing Company,
Limited (Shanghai); Guizhou Machinery
Import and Export Corporation
(Guizhou Machinery), Henan Machinery
and Equipment Import and Export
Corporation (Henan), Jilin Province
Machinery Import and Export
Corporation (Jilin), Liaoning MEC Group
Company Limited (Liaoning), Luoyang
Bearing Factory (Luoyang), Premier
Bearing and Equipment Limited
(Premier), and Wafangdian Bearing
Industry Corporation (Wafangdian)
(collectively referred to as Guizhou

Machinery et al.); Chin Jun Industrial
Limited (Chin Jun); Transcom,
Incorporated (Transcom); and L&S
Bearing Company/LSB Industries (L&S).

We have conducted these
administrative reviews in accordance
with section 751(a)(1) of the Tariff Act
of 1930, as amended (the Act), and 19
CFR 353.22.

Scope of Reviews

Imports covered by these reviews are
shipments of TRBs and parts thereof,
finished and unfinished, from the PRC.
This merchandise is classifiable under
the Harmonized Tariff Schedule (HTS)
item numbers 8482.20.00,
8482.91.00.60, 8482.99.30, 8483.20.40,
8483.20.80, 8483.30.80, 8483.90.20,
8483.90.30 and 8483.90.80. Although
the HTS item numbers are provided for
convenience and customs purposes, our
written description of the scope of these
proceedings is dispositive.

Best Information Available

In accordance with section 776(c) of
the Act, we have determined that the
use of the best information available
(BIA) is appropriate for a number of
firms. For certain firms, total BIA was
necessary, while for other firms only
partial BIA was applied. Our
application of BIA is further discussed
in the Analysis of Comments Received
section of this notice.

Analysis of Comments Received

Comment 1: Petitioner argues that the
Department’s preliminary finding that
there are nine independent Chinese TRB
producers entitled to separate
antidumping margins and duty rates is
inconsistent with the preliminary
determination that the TRB industry is
not sufficiently market-oriented to allow
for the use of home market prices.
Petitioner states that, where the
government retains significant control
over an entire industry, there is
sufficient direct or indirect control to
warrant treating all of the producers as
“related” for purposes of section
773(e)(4)(F) of the Act and, therefore, to
calculate only a single margin for these
companies. Petitioner contends that, if
separate rates are calculated, there is a
strong incentive to channel U.S. exports
through exporters with the lowest
margins, and that the record establishes
that various TRB producers not only
market their own bearings but also
perform sales and marketing functions
with respect to TRB models produced
by other companies.

Petitioner further contends that the
Department’s de jure and de facto
separate rates analysis places an
impossible burden of proof on domestic
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interested parties due to the fact that a
state-controlled economy can amend its
laws and regulations without in fact
relinquishing control, and domestic
parties, as well as the Department, lack
access to information that would
indicate whether such control continues
after the de jure amendments.

Respondents Guizhou Machinery et
al. respond that the Department
properly employed its standard separate
rates methodology, as enunciated in
Silicon Carbide from the People’s
Republic of China, 59 FR 22585 (May 2,
1994).

Department’s Position: We disagree
with petitioner. A determination that a
company is entitled to a separate rate
differs from a market-oriented industry
determination with respect to both the
analysis performed by the Department
and the impact of the decision. A
separate rates determination does not
presume to speak to more than an
individual company’s independence in
its export activities. The analysis is
narrowly focused and the result, if
independence is found, is resultingly
narrow—the Department analyzes that
single company’s U.S. sales separately
and calculates a company-specific
antidumping rate. Thus, for purposes of
calculating margins, we analyze
whether specific exporters are free of
government control over their export
activities, using the criteria set forth in
Silicon Carbide. Those exporters who
establish their independence from
government control are entitled to a
separate margin calculation.

A finding that a company is entitled
to a separate rate does not constitute a
finding that its home market or third
country prices are sufficiently market-
driven so that such prices may be used
to establish FMV (which would be the
result of a market-oriented industry
determination). Rather, it indicates that
the company has sufficient control over
its export activities so as to prevent the
manipulation of such activities by a
government seeking to channel exports
through companies with relatively low
dumping rates. See Disposable Pocket
Lighters from the People’s Republic of
China; Final Determination of Sales at
Less Than Fair Value, 60 FR 22359,
22363 (May 5, 1995).

Petitioner’s argument that there is
sufficient direct or indirect government
control to treat all exporters as “‘related”
is unsupported by the record. The PRC
companies that responded to our
questionnaire submitted information
indicating a lack of both de jure and de
facto control over their export activities.
Contrary to petitioner’s claim that the
necessary information concerning the de
facto portion of the analysis is

inaccessible to both petitioner and to
the Department, such information was
in fact subject to verification and was
discussed in the relevant verification
reports. Based on our analysis of the
Silicon Carbide factors, the verified
information on the record supports our
determination that these nine
respondents are, both in law and in fact,
free of government control over their
export activities. Thus, it would be
inappropriate to treat these firms as a
single enterprise and give them a single
margin. Therefore, we have continued to
calculate separate margins for these
companies.

Comment 2: Petitioner argues that the
Department should base the values of all
factors of production (FOP) on the
annual report of SKF India (SKF). In the
preliminary results, the Department
used the SKF report to value three
factors (overhead; selling, general, and
administrative expenses (SG&A); profit),
and the Department derived values for
the direct labor and raw material factors
from two other, unrelated sources
(International Labor Office (ILO)
statistics and Indian import statistics,
respectively). Petitioner argues that the
annual report of SKF is the only record
source that yields values for all five
factors and that, as such, the SKF report
is a single, coherent source that includes
segregable information on each of the
principal factors of production and
other costs necessary to construct FMV.
Petitioner further claims that using
other sources to value labor and raw
materials, while using SKF’s labor and
raw materials information to derive
overhead, SG&A and profit, is
inherently distortive. (The Department
included SKF’s material and labor
expenses in the denominator of the
calculation of percentages for factory
overhead, SG&A and profit.)

Petitioner states that the use of the
SKF report for all FOP values is
consistent with the importance the
courts attach to use of a single source
when possible (citing Timken Co. v.
United States, 12 CIT 955, 962, 963, 699
F. Supp. 300, 306, 307 (1988), affirmed
894 F.2d 385 (Fed. Cir. 1990)
(collectively Timken)), and suggests that
the SKF report most nearly
approximates a verified, surrogate
guestionnaire response of the type the
Department formerly sought from
producers in potential surrogate
countries.

Petitioner further contends that,
whereas SKF’s costs and expenses
represent those of a producer of the
class or kind of merchandise subject to
review, the surrogate data for direct
labor and raw materials the Department
used cover a broad range of industries

and products. Petitioner claims that the
direct labor classification the
Department used covers, in addition to
bearings producers, hundreds of
industry sectors under broad headings
unrelated to bearings production, and
argues that there is no rational basis for
using such a non-specific source as a
surrogate when the actual cost data of
an Indian bearings producer is available.

Petitioner notes that record evidence
shows the costs of raw materials and
labor incurred by actual bearings
producers in India to be consistently
higher than the trade statistics values
used by the Department in the
preliminary results, either because the
industries or product categories covered
by the labor and raw materials sources
are overly broad or because domestic
prices are different from those of
imports. Finally, petitioner adds that the
information in the SKF report could be
adjusted by the Department using its
normal price-index approach for use in
all three review periods.

Petitioner argues in the alternative
that, in the event that the Department
does not use the SKF report to value all
FOP, the overhead and SG&A rates must
be adjusted to reflect the use of lower
materials and labor values from the
separate sources. Petitioner claims it
would be distortive to include SKF’s
full materials and labor costs in the cost
of manufacture (COM) denominator of
the overhead and SG&A calculations
unless they are also the basis for valuing
the raw materials and direct labor
factors in the constructed value (CV)
calculation. Petitioner proposes that the
Department multiply the total weight of
materials for SKF by the average value
of steel that will be used in the final
results and the total number of hours
worked at SKF by the ILO labor value
used for the material and labor figures
the Department included in the
overhead and SG&A calculations.

Petitioner states that the most obvious
adjustment needed to the materials
element of the overhead and SG&A
calculations is due to the Department’s
use of Indian values free of duties;
specifically, because the Indian import
data applied in the preliminary results
are based on pre-duty import values, it
is inappropriate to use an SKF materials
value that includes duties in the
overhead and SG&A calculations.
Petitioner suggests that, if the
Department does not apply the
adjustment proposed above, i.e., total
SKF material weight times the Indian
value used, the amount of duties paid
by SKF on imported materials, as
indicated in the SKF annual report,
should be deducted from the materials
total in the overhead and SG&A
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calculations in order to derive apples-to-
apples ratios.

Guizhou Machinery et al. respond by
arguing that it is irrelevant whether the
SKF report represents a single, coherent
source for valuing all FOP components
and note that the Department
consistently uses multiple sources of
information for surrogate data in NME
cases (citing Final Determination of
Sales at Less Than Fair Value: Sebacic
Acid from the People’s Republic of
China, 59 FR 28053 (May 31, 1994)
(Sebacic Acid), and Final Determination
of Sales at Less Than Fair Value:
Certain Cased Pencils from the People’s
Republic of China, 59 FR 55625
(November 8, 1994) (Certain Cased
Pencils)). Guizhou Machinery et al. add
that petitioner’s citation to Timken is
misplaced and state that, in that case,
the Department was not criticized for
the use of different sources but for the
disparity between the ratios resulting
from the Department’s calculation and
other ratios on the record.

Guizhou Machinery et al. further state
that the fact that the SKF report contains
costs and expenses incurred by a
producer of the class or kind of
merchandise subject to review does not
make the report a better source of
surrogate data. On the contrary,
Guizhou Machinery et al. state, whereas
there is no evidence to indicate that SKF
used the same type of steel as
respondents, the Indian import statistics
enable the Department to pinpoint a
particular type of steel.

In response to petitioner’s argument
that it is inherently distortive to use the
SKF report for overhead, SG&A and
profit, but not for materials and labor,
Guizhou Machinery et al. and Chin Jun
argue that it would be more distortive to
use the SKF report for the materials
component due to a lack of detail
regarding the types of steel SKF used.
Chin Jun notes that the SKF steel prices
do not provide separate prices for bar,
rod or steel sheet, but instead provide a
single figure for all steel used in the
factory, including steel used in the
production of non-subject merchandise.
Chin Jun submits that the petitioner, the
Department, and respondents do not
have any idea what types of steel were
included in SKF’s material cost
calculation. Guizhou Machinery et al.
add that petitioner has provided no
information demonstrating that the SKF
report covers the specific steel inputs
relevant to subject merchandise.

Guizhou Machinery et al. and Chin
Jun also dismiss petitioner’s claim that
the SKF report most nearly
approximates a verified surrogate
qguestionnaire response. Respondents
state that an annual report, though

perhaps audited, is not verified and note
that the Department has a preference for
verifiable, public information (citing
Sebacic Acid and Final Determination
of Sales at Less Than Fair Value:
Manganese Sulphate from the People’s
Republic of China, 60 FR 52155
(October 5, 1995) (Manganese
Sulphate); Final Determination of Sales
at Less Than Fair Value: Certain Carbon
Steel Butt-Weld Pipe Fittings from the
People’s Republic of China, 58 FR 21058
(May' 18, 1992)).

Guizhou Machinery et al. respond to
petitioner’s contention that the cost of
direct materials of actual bearings
producers in India is shown to be
consistently higher than the trade-
statistics values used in the preliminary
results by stating that such a fact does
not render the trade statistics incorrect
and that, furthermore, there is nothing
in the law requiring the Department to
use the highest value in choosing
surrogate values.

Shanghai states that, in the event that
the Department rejects the use of SKF
materials, labor, and other costs except
overhead, profit and SG&A, the
Department should not further adjust
overhead and SG&A as suggested by
petitioner’s argument in the alternative.
Shanghai notes that the SKF report
indicates that, in addition to TRB
production, SKF has other lines of
business, including the manufacture of
textile machine components and other
types of bearings. Shanghai contends
that the report does not allow for the
allocation of labor or materials to TRB
production for SKF’s overhead and
SG&A, and there is insufficient
information on which to base
adjustments to overhead and SG&A
based on different valuations of
materials and labor used for TRB
production. Finally, Shanghai notes
that, since the report contains no
information concerning the proportion
of material represented by TRB steel
costs, what portion of SKF’s steel was
imported, or how much was paid in
duties, if the Department continues to
use the SKF report for overhead and
SG&A it should make no further
adjustment to the rate used for the
preliminary results.

Department’s Position: We agree with
respondents. Section 773(c)(1) of the
Act states that, for purposes of
determining FMV in a non-market
economy, “‘the valuation of the factors
of production shall be based on the best
available information regarding the
values of such factors. * * *” Our
preference is to value factors using
public information (PI) that is most
closely concurrent to the specific POR.
See Final Determination of Sales at Less

Than Fair Value: Drawer Slides from the
PRC, 60 FR 54472, 54476 (October 24,
1995) (Drawer Slides). Based on the
record evidence for each of these three
reviews we have determined that
surrogate country import statistics
(Indonesian for valuing steel used to
produce cups and cones, and Indian for
steel used to produce rollers and cages),
exclusive of import duties, comprise the
best available information for valuing
raw material costs. Our reasons for
preferring Indonesia, rather than our
primary surrogate, India, for valuing
steel used to produce cups and cones
are set forth in our response to
Comment 4.

We prefer published import data to
the SKF data in valuing the material
FOP for the following reasons. First, we
are able to obtain data specific to each
POR, which more closely reflect the
costs to producers during the POR.
Second, the raw materials costs from the
SKF report do not speci